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TO    THE    SECOND    EDITION. 

DURING  the  eight  years  that  have  elapsed  since  the  Settled 
Land  Act  came  into  operation,  the  Courts  have  in  many  im- 
portant cases  determined  the  construction,  and  elucidated  the 
principles  of  this  important  measure.  The  decisions,  however, 
which  have  found  their  way  into  the  Reports  are  few  in 
number  compared  with  the  multitude  of  cases  decided  day  by 
day  under  the  Act  in  the  Chambers  of  the  Judges.  Many  of 
these  Chamber-cases  are,  no  doubt,  formal  applications,  in- 
volving no  question  of  general  interest,  and  dealing  merely 
with  matter  of  administrative  detail ;  but  their  number  is  in 
itself  conclusive  testimony  that  the  Act  is  largely  employed  for 
the  management  of  Settled  Estates.  No  Statute  of  modern 
times  has  effected  a  more  sweeping  change  in  the  Land  Laws 
of  England  than  the  Settled  Land  Act  of  1882 — a  change 
which  has  been  judicially  described  as  amounting  to  a  "revolu- 
tion." 

Whether  the  innovations  introduced  by  the  Statute  are 
regarded  as  a  "revolution  "  or  merely  a  "reform,"  it  certainly 
has  been  welcomed  and  utilized  by  large  numbers  of  distressed 
or  incumbered  landowners.  No  small  boon  has  been  conferred 
upon  them  by  the  provisions  of  the  Act,  which  enable  them 
either  to  sell  the  Settled  Land  and  replace  it  by  an  income- 
bearing  fund,  or  else  to  effect  necessary  improvements  at  the 
expense  of  Capital  money.  Still  more  advantageous  in  par- 
ticular cases  has  been  found  the  isolated  section  which 
authorizes  the  tenant  for  life,  with  the  consent  of  the  Court, 
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to  sell  heirlooms  and  to  apply  the  proceeds  of  sale  in  some 
remunerative  manner.  Under  this  Statutory  power  the  works 
of  Ancient  Masters  have  been  sacrificed  in  order  to  supply  a 
system  of  drainage ;  and  Presentation  Plate,  annexed  as  an 
heirloom  to  a  Baronetcy,  has  been  sold  to  provide  an  income 
for  the  impoverished  Baronet. 

Regarded  as  a  measure  of  Conveyancing  Reform,  the  Settled 
Land  Act  has  achieved  considerable  success.  The  Powers  of 
Sale  and  Exchange,  and  other  powers,  now  inalienably  con- 
ferred upon  the  tenant  for  life  by  the  Statute  itself,  were 
formerly,  by  the  express  terms  of  the  Settlement,  vested  in  the 
Trustees;  and  the  omission  of  these  cumbrous  clauses  has 
materially  reduced  the  length  of  all  such  instruments. 

The  Act  has  been  on  its  trial  for  eight  years  and  upwards ; 
and  its  Author  may  be  congratulated  on  the  very  few  imper- 
fections or  omissions  which  have  since  been  discovered  in  its 
details,  and  on  the  almost  total  absence  of  verbal  ambiguity  in 
its  many  complicated  sections. 

Four  amending  Statutes  have  been  passed  since  1882,  but 
those  of  1887  and  1889  are  of  trivial  importance,  while  those 
of  1884  and  1890,  with  a  few  exceptional  provisions,  sup- 
plement the  Principal  Act  only  in  matters  of  detail.  The  Act 
of  1884  increased  the  already  large  powers  of  the  tenant  for 
life  by  relaxing  the  stringency  of  the  previously  existiug  pro- 
visions as  to  notices  to  the  Trustees  of  the  Settlement,  and 
corrected  the  hasty  legislation  of  the  former  Act  with  reference 
to  Settlements  by  way  of  trust  for  sale.  The  Act  of  1890, 
among  other  enactments,  authorizes  the  creation  of  easements 
on  an  exchange  or  partition  of  the  Settled  Land,  enables  the 
tenant  for  life  to  grant  short  leases  without  communicating 
with  the  Trustees  of  the  Settlement,  replaces  s.  15  of  the  Act 
of  1882  by  a  more  intelligible  restriction  on  the  alienation  of 
the  Principal  Mansion  House,  and  confers  power  on  the  tenant 
for  life  of  raising  money  by  Mortgage  for  the  discharge  of 
incumbrances.  The  most  important  amendments,  however, 
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introduced  by  the  last-mentioned  Act,  are  contained  in  the  two 
sections  relating  to  Trustees  ;  one  of  which  materially  extends 
the  definition  of  "  The  Trustees  of  the  Settlement,"  while  the 
other  applies  to  the  appointment,  discharge,  and  retirement  of 
such  trustees  all  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Act,  1881. 

In  the  preparation  of  the  present  Edition,  the  utmost  care 
has  been  taken  to  avoid  the  omission  of  any  reported  case 
decided  under  the  Act,  or  bearing  however  remotely  on  the 
construction  of  any  of  its  sections  ;  and  it  is  hoped  that  in  this 
respect  the  present  work  will  be  found  to  be  a  complete  index 
to  the  Case  law  on  these  important  Statutes. 

LINCOLN'S  INN, 

26th  February,  1891. 
t, 
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1. — Scheme  of  the  Acts. 

THE  general  scheme  of  the  Settled  Land  Act,  1882,  General 
which  came  into  operation  on  the  1st  January,  1883,  may  scheme  of 
be  briefly  described  as  follows  : — 

Whenever  any  estate  or  interest  in  land  forms  the 
subject  of  a  Settlement  (s.  2),  the  tenant  for  life  or  other 
limited  owner  entitled  in  possession  (s.  58),  may  exercise 
the  powers  of  sale,  leasing,  &c.,  conferred  by  the  Act. 
These  powers  are  made  an  incident  of  his  estate,  and 
cannot  be  assigned  or  released ;  any  contract  not  to  exercise 
them  is  declared  to  be  void  ;  and  he  is  elaborately  protected 
against  any  provision  in  the  settlement  inconsistent  with 
the  full  and  free  exercise  of  the  statutory  powers  (ss.  50 — 
52). 
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While  the  tenant  for  life  is  thus  endowed  with  the 
widest  discretion  as  to  the  disposition  of  the  property,  he 
cannot  (except  hy  collusion  with  the  trustees,  or  a  pur- 
chaser) reap  any  personal  benefit  to  the  prejudice  of  the 
remaindermen.  For  the  tenant  for  life  is  bound  to  give 
notice  to  the  trustees  of  the  settlement  of  any  intended 
exercise  by  him  of  his  statutory  powers  (s.  45),  and  when- 
ever capital  money  arises  under  the  Act,  it  must  be  paid 
either  to  the  trustees,  or  into  court  (s.  22).  This  con- 
stitutes an  effective  check  upon  actual  misappropriation, 
and  it  will  be  found  that  precautions  are  also  taken  to 
guard  against  improvident  investment. 

The  capital  money  may  be  invested  or  applied,  according 
to  the  direction  of  the  tenant  for  life,  in  any  of  the  modes 
of  investment  authorized  by  s.  21 ;  and  if  the  trustees  dis- 
approve of  the  investment,  they  may  apply  to  the  Court 
for  directions  under  s.  44. 

A  novel  feature  in  this  Act  is  the  application  of  capital 
money  for  the  improvement  of  the  estate  (s.  25) ;  and 
adequate  provision  is  made  to  prevent  an  expenditure  upon 
unsuitable  or  unprofitable  works,  and  also  to  secure  their 
proper  execution  (s.  26),  as  well  as  their  maintenance, 
repair  and  insurance  (s.  28). 

Principle          The  principle  which  underlies  the  measure,  and  furnishes 

measure       ^e  kev  ^°  ^s  provisions  is,  that  the  tenant  for  life  is  to  be 

regarded  as  the  person  most  interested  in  the  welfare  of 

the  estate  ;  and  that,  subject  to  the  necessary  restrictions, 

he  is  to  be  trusted  with  the  powers  of  an  absolute  owner. 

It  is,  in  fact,  the  most  emphatic  contradiction  of  the 
following  statement,  which  occurs  in  Lord  Eldon's  judg- 
ment in  Mortlock  v.  Butter,  10  Ves.  292.  "The  most 
improvident  course  that  can  be  adopted  is  to  intrust  the 
tenant  for  life  with  the  execution  of  such  a  power  as  this 
(i.e.,  a  power  of  sale) ;  for  it  is  generally  the  interest  of  the 
tenant  for  life  to  convert  the  estate  absolutely  into  money, 
either  with  a  view  to  sell  another  estate  to  his  family,  or 
for  the  ordinary  purpose  of  getting  a  better  income  during 
his  life."  At  p.  308. 
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The  Principal  Act  has  been  amended  by  no  less  than  Amend- 
four  subsequent  Acts,  but  the  amendments  deal  rather 
with  points  of  detail  than  matters  of  principle.  The  Act 
of  1884  (47  &  48  Viet.  c.  18),  made  the  notice  required  by 
s.  45  of  the  Principal  Act  less  burthensome  to  the  tenant 
for  life  by  enacting  that  it  might  be  "  notice  of  a  general 
intention,"  and  that  the  trustees  might  waive  it  if  they 
pleased ;  and  this  Act  also  modified  the  provisions  of  s.  63 
as  to  lauds  settled  upon  trust  for  sale  by  requiring  that  the 
tenant  for  life  should  obtain  the  leave  of  the  Court  before 
exercising  the  powers  conferred  by  the  Act.  The  Act  of 
1887  (50  &  51  Yict.  c.  30),  was  merely  the  legislative  re- 
versal of  He  Knatchbull's  Settled  Estates  (29  Ch.  D.  588), 
and  sanctioned  the  expenditure  of  capital  money  in  the 
redemption  of  a  terminable  rentcharge  created  for  the  pur- 
pose of  paying  for  an  authorized  improvement.  The  Act 
of  1889  (52  &  53  Viet.  c.  36),  enacted  that  an  option  of 
purchase,  subject  to  certain  limitations,  might  be  conferred 
by  a  building  lease,  and  the  Act  of  1890  (53  &  54  Viet. 
c.  69),  introduced  a  large  number  of  minor  amendments,  the 
most  important  of  which  probably  is  that  which  enables 
the  tenant  for  life  to  raise  money  by  mortgage  in  order  to 
pay  off  iucumbrances  (s.  11).  The  extension  given  by  this 
Act  to  the  meaning  of  "  trustees  of  the  settlement,"  so 
as  to  include  trustees  with  a  future  power  of  sale  (s.  16), 
and  the  express  application  of  the  powers  of  appointing 
new  trustees  contained  in  the  Conveyancing  and  Law  of 
Property  Act,  1881,  to  the  case  of  "  trustees  of  the  settle- 
ment" (s.  17),  are  also  enactments  of  very  general  applica- 
tion. 

2. — Settled  Land. 

The    "  settled     land,"     an     expression    which    occurs  Settled 
repeatedly  throughout  the  Act,  is  the  laud  or  the  estate  or  land' 
interest  therein  which  is  the  subject  of  a  settlement;  and 
"  settlement"  is  denned  in  the  most  comprehensive  manner 
as  including  "  any  deed,  will,  agreement  for  a  settlement 
or  other  agreement,  covenant  to  surrender,  copy  of  Court 
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Settle- 
ment 


Strict 
settle- 
ment. 


Settlement 
by  trust 
for  sale. 


Roll,  Act  of  Parliament,  or  other  instrument,  or  any 
number  of  instruments  "  under  or  by  virtue  of  which  any 
land,  or  any  estate  or  interest  in  land,  stands  for  the  time 
being  limited  to  or  in  trust  for  any  persons  by  way  of  suc- 
cession. 

In  the  vast  majority  of  cases  the  settlement  is  effected 
either  by  deed  on  the  occasion  of  a  marriage  or  by  will. 
Marriage  settlements  of  land  are  broadly  divisible  into  two 
classes,  differing  not  only  in  form,  but  also  in  the  objects 
which  they  subserve. 

The  "real"  or  "strict"  settlement  is  employed  only 
in  the  case  of  large  estates,  which  are  intended  to  be  pre- 
served intact  from  generation  to  generation ;  and  in  this  form 
the  limitations  are  legal  remainders,  whereby  the  estates 
go  successively  to  the  father  for  life,  with  remainder  to  his 
first  and  other  sous  in  tail  male ;  the  younger  children 
being  provided  with  portions,  which  ultimately  become  a 
charge  upon  the  estates. 

In  the  other  form  of  settlement,  which  is  that  adopted 
in  ordinary  cases,  the  land  is  vested  in  trustees  upon  trust 
for  sale,  and  the  actual  trusts  of  the  settlement  are  declared, 
not  of  the  land,  but  of  the  personal  fund  produced  by  the 
sale  ;  the  rents  and  profits  in  the  meantime  being  payable 
to  the  same  persons,  and  in  the  same  manner  as  if  they 
were  income  produced  by  that  fund.  All  the  children  of 
the  marriage,  moreover,  who  attain  twenty-one,  or  marry, 
take  in  equal  shares,  instead  of  the  estate  going  as  a  whole 
to  the  eldest  son  of  the  marriage,  as  in  a  strict  settlement. 
The  trust  for  sale,  it  should  be  observed,  is  only  intro- 
duced for  facility  of  ultimate  distribution,  and  to  enable 
the  draftsman  to  adopt  the  more  convenient  form  of  a 
"  personal "  settlement. 

It  will  be  found  that  the  language  of  "  The  Settled  Land 
Act "  is  pointed  for  the  most  part  to  strict  settlements, 
and  large  estates ;  but  express  provision  is  made  by  s.  G3 
(a  clause  which  was  introduced  at  a  late  stage  of  the  Bill), 
for  the  second  class  of  settlements  to  which  we  have 
referred,  i.e.,  those  made  by  way  of  trust  for  sale. 


INTRODUCTORY    CHAPTER.  O 

The  settlements  of  land  by  will  are  more  varied  in  their  Will, 
forms  than  those  which  are  effected  on  marriage,  depend- 
ing as  they  do,  not  on  any  particular  object  to  be  sub- 
served, but  on  the  individual  caprices  of  testators.  Still, 
whatever  may  be  the  form,  if  the  essential  feature  is  pre- 
sent that  the  land  is  limited  to  or  in  trust  for  any  persons 
by  way  of  succession,  there  will  be  a  "  settlement  "  within 
the  meaning  of  this  Act. 

The  state  of  facts  and  the  limitations  of  the  settlement  Time  of 

.  .  .  settlement 

at  the  time  of  the  settlement  taking  effect,  viz.  the  date  of  taking 
the  deed  or  the  death  of  the  testator,  determine  whether  effect> 
the  land  is  "  settled  land  "  or  not  (s.  2  (4) ).     Derivative 
settlements  of  undivided  shares  are  accordingly  not  grafted 
on   the   original  settlement   so   as   to   make  with  it  one 
settlement  for  the  purposes  of  the  Act. 

"  Land  "  is  by  the  definition  clause  extended  beyond  its  Land, 
primary  signification,  so  as  to  comprehend  "  incorporeal 
hereditaments,  and  also  an  undivided  share  in  land ;  "  and 
the  "  settled  laud  "  may  thus  consist  not  only  of  an  estate 
in  fee  simple,  but  of  such  interests  as  a  lease  for  years,  a 
remainder  or  reversion,  a  rentcharge,  or  an  advowson. 
Indeed  according  to  one  striking  decision  a  baronetcy  is 
"  land  "  within  the  meaning  of  the  Act.  lie  Sir  J.  Rivett 
Canute's  Will,  30  Ch.  D.  136.  It  should,  however,  be 
observed  that  the  greater  number  of  the  provisions  of  the 
Act  are  applicable  solely  to  corporeal  hereditaments. 

Whenever  there  is  a  "settlement,"  i.e.,  limitations  "by 
way  of  succession, "  then  the  powers  conferred  by  the  Act 
are  capable  of  being  exercised ;  but  the  subject-matter 
affected  by  these  powers  is  in  all  cases  confined  to  the 
estate  or  interest  which  is  actually  comprised  in  the 
settlement. 

For  a  more  detailed  examination  of  the  meaning  of  the 
expressions  "settlement"  and  "  settled  land,"  the  reader 
is  referred  to  the  notes  on  s.  2,  post,  pp.  27,  29. 


THE  SETTLED  LAND  ACTS,  1882  TO  1890. 


3. — Powers  of  Tenant  for  Life. 

Powers  of         The  various  powers  of  the  tenant  for  life  may  be  most  con- 
veniently presented  in  the  form  of  a  table,  as  follows  : — 

(1.)  To  sell,  enfranchise,  exchange,  and  make  partition  (s.  3). 
(2.)  To  transfer  an  incunibrance  from  one  part  of  the  settled  land 

to  another  (s.  5). 

(3.)  To  grant  building,  mining,  and  other  leases  (ss.  6,  12). 
(4.)  To  accept  surrenders  of  leases  (s.  13). 
(5.)  To  grant  licences  to  copyholders  (s.  14). 
(6.)  To  appropriate  land  for  streets  and  open  spaces  (s.  16). 
(7.)  To  raise  money  by  mortgage  for   enfranchisement  or  for 
equality  (s.  18),  or  for  discharge  of  incumbrances  (Act  of 
1890,  s.  11). 
(8.)  To  convey  the  settled  land  in  order  to  complete  the  exercise  of 

the  powers  (s.  20). 

(9.)  To  direct  the  form  of  investment  (s.  22). 
(10.)  To  execute  improvements  (s.  29). 
(11.)  To  enter  into  binding  contracts  (s.  31). 
(12.)  To  cut  timber  with  consent  of  the  trustees,  or  under  an  order 

of  the  Court,  even  when  impeachable  for  waste  (s.  35). 
(13.)  To  sell  heirlooms  under  an  order  of  the  Court  (s.  37). 
(14.)  To  execute  deeds  and  other  instruments  (s.  55). 
(15.)  To  complete  contracts  made  by  a  predecessor  in  title  (Act  of 
1890,  s.  6). 


Former 
practice  as 
to  powers. 


The  greater  number  of  these  powers  were  formerly,  as 
a  general  rule,  conferred  by  the  settlement  not  upon  the 
tenant  for  life  but  upon  the  trustees,  to  be  exercised  by 
them  with  his  consent ;  and  it  should  be  mentioned  that 
where  such  powers  exist,  they  are  not  affected  by  this 
Act ;  except  that  in  no  case  can  they  be  exercised  without 
the  consent  of  the  tenant  for  life  (s.  56).  Several  sets  of 
powers  may  therefore  subsist  concurrently  for  effecting  the 
same  objects. 

The  tenant  for  life  is  defined  by  the  Act  as  the  person 
who  is  for  the  time  being  under  a  settlement  beneficially 
entitled  to  possession  of  settled  land  for  his  life;  and  if 
two  or  more  persons  are  so  entitled  concurrent!}-,  they 
together  constitute  the  tenant  for  life.  \A__person  being 
tenant  forlife  within  the  foregQing_definitionSt_is_  to  be 
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deemed  to  be  such  notwithstanding  that  the  settled  lani, 
"or  his  Estate  or ^interesj;  therein  is  incumbered  or  charged 
in  any  manner  orjoany  extent  (s._2  ^5),  (6)  and_(7-4) )  To 
the  last  mentioned  provision  is  due  the  instructive  paradox 
that  a  person  may  he  beneficially  entitled  to  settled  land, 
though  he  does  not,  and  possibly  never  may,  reap  any 
benefit  therefrom  !  Ee  Jones,  26  Ch.  D.  736.  See  further 
as  to  the  tenant  for  life  the  note  to  s.  2,  post,  p.  30 ;  and 
as  to  the  persons  entitled  to  exercise  the  powers  of  a  tenant 
for  life,  s.  58. 

4. — Checks  for  Security  of  Remaindermen. 

Reference  must  now  be  made  to  the  various  checks  which  Checks 
are  imposed  in  the  interest  of  the  remaindermen  upon  the  £fn°annt  f6or 
exercise  of  the  foregoing  powers ;  and  they  may  be  conve-  le- 
niently considered  under  the  three  heads  : 

(1.)  Amount  erf  consideration  received. 

(2.)  Preservation  of  substitute^  property. 

(3.)  Special  protection  to  particular  kinds  of  property. 

To  guard  against  an  improvident  exercise  of  the  powers,  i.  Amount 
it  is  enacted  that  the  best  price,  rent,  or  other  considera- 
tion  must  be  obtained  on  every  sale,  exchange,  partition,  or 
lease  (ssc_4JJZ^.  The  tenant  for  life,  moo-eoyer^_is_declared 
to  be  in  the  position,  and  to  have  the  duties  andjiatnlities, 
6T~a~trustee  fof~all  parties  en^Ied^nder_^he^ s^ttlemenj;^ 
fsTliE).  Notice  of  the  intended  exercise  of  the  powers, 
except  in  the  case  of  a  lease  for  a  term  not  exceeding 
twenty-one  years  (Act  of  1890,  s.  7),  must  be  sent  to  the 
trustees  and  their  solicitors  (s.  45),  who  may  apply  to  the 
Court  if  they  are  dissatisfied  with  the  proposed  action  of 
the  tenant  for  life  (s.  44).  The  tenant  for  life  is  also 
bound,  on  the  request  of  the  trustees,  to  furnish  them 
with  all  reasonable  particulars  and  information  with  re- 
ference to  sales,  exchanges,  partitions  or  leases  effected  or 
in  progress  or  immediately  intended  (Act  of  1884,  s.  5  (2) ). 
The  remainderman  may,  if  the  tenant  for  life  fails  in  his 
duty,  make  him  or  his  estate  liable  under  s.  53,  as  for 
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a  breach  of  trust;  and  if  he  has  colluded  with  the  pur- 
chaser or  lessee,  the  sale  or  lease  may  he  set  aside  as 
fraudulent,  under  the  general  law  applicable  to  such  trans- 
actions. 

ii.  Preser-  The  most  effectual  check  imposed  by  the  Act  is,  that 
property,  capital  money  cannot  be  received  by  the  tenant  for  life,  but 
must  always  be  paid  either  to  the  trustees  or  into  Court 
(s.  22) :  and  by  the  same  section  investments  are  to  be 
made  in  the  names,  or  under  the  control  of  the  trustees. 
If  the  capital  money  is  re-invested  in  land  it  must  be  made 
subject  to  the  settlement  in  the  manner  provided  by  s.  24 ; 
and  if  applied  in  payment  for  "  authorized  improvements  " 
(s.  25),  the  propriety  of  the  application  is  secured  by 
requiring  a  "  scheme "  to  be  approved  either  by  the 
trustees,  or  by  the  Court,  while  the  actual  expenditure  of 
the  money  is  guaranteed  by  the  certificate  of  the  Board  of 
Agriculture,  which  now  has  taken  the  place  of  the  Land 
Commissioners,  or  an  approved  engineer  or  surveyor. 
Lastly,  an  obligation  is  imposed  upon  the  tenant  for  life  to 
maintain,  repair,  and  insure  the  "  improvements,"  during 
such  time,  and  for  such  a  sum  as  the  Board  of  Agriculture 
shall  prescribe. 

iii.  Special  The  principal  mansion-house,  and  the  pleasure  grounds 
and  park  and  lands  usually  occupied  therewith,  cannot  be 
sold,  exchanged  or  leased  without  the  consent  of  the 
trustees,  or  an  order  of  the  Court  (Act  of  1890,  s.  10) ;  and 
the  power  of  the  tenant  for  life  impeachable  for  waste  to 
cut  and  sell  timber  is  similarly  restricted  (s.  35) ;  while, 
to  enable  him  to  sell  heirlooms,  an  order  of  the  Court 
must  in  all  cases  be  obtained  (s.  87). 


5. — Trustees  of  the  Settlement. 

Trustees  of       The  powers  and  duties  of  the  "trustees  of  the  settle- 

ment!ttlc"     ment"  form  an  important  part  of  this  Act,  and  it  should 

be  carefully  borne  in  mind  that  the  expression  is  specially 

denned  by  s.  2  (8) ;  and  that,  unless  the  trustees  fall  within 

the  terms  of  the  definition,  they  are  not  "trustees  of  the 
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settlement "  within  the  meaning  of  this  Act,  and  cannot 
exercise  any  of  its  powers. 

The  following  persons  are  comprised  in  the  definition : — 

(1.)  Trustees  with  a  power  of  sale  of  settled  land. 

(2.)  Trustees  with  a  power  of  consent  to,  or  approval  of 

the  exercise  of  such  a  power  of  sale. 
(3.)  The  persons  declared  lythc  settlement  to  he  trustees 

thereof  for  purposes  of  this  Act. 

The  Act  of  1890  has  (s.  16)  added  to  this  list  the 
following  persons : — 

(4.)  The  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees  with  power  of  or 
upon  trust  for  sale  of  any  other  land  comprised 
in  the  settlement  and  subject  to  the  same  limi- 
tations as  the  land  to  be  sold,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a 
power  of  sale. 

(5.)  The  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees  with  future  power 
of  sale,  or  under  a  future  trust  for  sale  of  the 
land  to  be  sold,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  future  power 
of  sale,  and  whether  the  power  or  trust  takes 
effect  in  all  events  or  not. 

It  will  be  observed  that  there  may  be  trustees  who  would 
be  commonly  spoken  of  as  "trustees  of  the  settlement," 
yet  who  are  not  comprised  in  these  definitions.  The 
receipt  of  such  trustees  for  capital  money  paid  to  them 
would  be  waste  paper,  and  their  sanction  of  the  acts  of  the 
tenant  for  life  completely  inoperative.  If  moneys  were 
invested  in  their  names,  a  breach  of  trust  would  be  com- 
mitted, as  serious  in  its  possible  consequences,  as  if  they 
were  strangers  to  the  trust ;  and  the  tenant  for  life  might, 
in  case  of  loss,  be  called  upon  to  refund  the  money.  "  The 
trustees  of  the  settlement "  are,  it  must  be  remembered,  a 
body  created  by  the  statute,  and  in  this  respect  are  analo- 
gous to  the  protectors  of  a  settlement  under  the  Fines  and 
Recoveries  Act. 
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Appoint- 
ment of 
trustees. 


Duties  of 
the  trus- 
tees. 


Protection 
of  trustee?. 


Powers  of 
trustees. 


No  step  can  be  taken  in  the  exercise  of  the  powers, 
except  in  the  case  of  leases  for  terms  not  exceeding 
twenty-one  years  (Act  of  1890,  s.  7),  without  properly 
constituted  "trustees  of  the  settlement."  See  note  to 
s.  45,  post. 

If,  therefore,  there  are  no  trustees  of  the  settlement  within 
the  foregoing  definitions,  the  first  step  to  be  taken  is  to 
apply  to  the  Court  under  s.  38,  for  the  appointment  of 
trustees.  And  when  appointed  those  trustees  are  "trus- 
tees of  the  settlement "  for  all  purposes  as  if  they  had  been 
included  in  the  definition  thereof  in  s.  2.  See  He  Countess 
of  Dudley's  Contract,  35  Ch.  D.  338. 

The  Act  of  1890,  s.  17,  has  declared  that  the  powers  of 
the  Conveyancing  Act,  1881,  with  reference  to  the  appoint- 
ment of  new  trustees,  and  the  discharge  and  retirement  of 
trustees,  are  to  apply  to  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the 
Court  or  by  the  settlement,  or  under  provisions  contained 
in  the  settlement.  This  section  is  expressly  retrospective 
without  prejudice  to  the  appointment,  discharge  or  retire- 
ment of  trustees  otherwise  effected. 

The  duties  of  the  trustees  of  the  settlement  are,  to 
exercise  a  general  supervision  over  the  acts  of  the  tenant 
for  life,  and  to  appeal  to  the  Court  if  a  difference  arises 
between  him  and  them  (s.  44) ;  to  receive  capital  moneys 
(s.  22)  and  invest  them  in  their  own  names  (s.  21),  or 
apply  them  according  to  the  direction  of  the  tenant  for  life, 
and  to  see  that  purchased  land  is  made  properly  subject  to 
the  trusts  of  the  settlement  (s.  24). 

It  should  be  noticed  that  clauses  are  introduced  to 
protect  each  individual  trustee  from  the  consequences  of 
signing  receipts  for  conformity,  and  from  losses  not  happen- 
ing through  his  own  wilful  default  (s.  41)  ;  and  also  to 
indemnify  the  trustees  as  a  body  in  respect  both  of  what 
they  do,  and  what  they  leave  undone  (s.  42).  But  it  is 
difficult  to  say  how  far,  in  particular  cases  of  negligence, 
these  protecting  clauses  will  be  practically  effective. 

The  special  powers  of  the  trustees  are  : 
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(1.)  To  approve  of  a  scheme  for  the  execution  of  improvements, 
and  to  nominate  a  surveyor  or  engineer  to  inspect  them 
(s.  26). 

(2.)  To  consent  to  the  cutting  and  sale  of  timber  (s.  35),  and  to 
the  alienation  of  the  principal  mansion-house  and  park 
(Act  of  1890,  s.  10). 

(3.)  To  apportion,  between  tenant  for  life  and  remainderman,  pur- 
chase money  paid  for  a  lease  or  reversion  (s.  34). 

(4.)  To  give  receipts  for  capital  money  (s.  40). 

(5.)  To  exercise  on  behalf  of  an  infant  all  the  powers  of  a  tenant 
for  life  (ss.  59,  60). 

(6.)  To  reimburse  themselves,  or  pay  and  discharge  out  of  the  trust 
property,  all  expenses  properly  incurred  (s.  43). 

(7.)  To  exercise  the  powers  of  the  tenant  for  life  in  transactions 
where  his  interest  is  inconsistent  with  the  personal  exercise 
of  those  powers  (Act  of  1890,  s.  12). 

6.— The  Court. 

One  of  the  main  objects  of  the  present  Act  is  to  super-  Interfer- 
sede  the  necessity  of  applying  to  the  Court  under  the 
Settled  Estates  Act ;  yet  applications  to  the  Court  form  a 
conspicuous  feature  in  the  scheme  of  the  present  Act. 
These  applications  may  be  made  either  by  petition  or 
summons  at  chambers  (s.  46  (3)  ),but  by  the  Settled  Land 
Act  Rules,  1882  (r.  2),  it  is  provided  that  if  in  any  case  a 
petition  shall  be  presented  without  the  direction  of  the 
judge  no  further  costs  shall  be  allowed  than  would  be 
allowed  upon  a  summons.  These  rules  also  give  directions 
as  to  the  persons  who  are  to  be  served  with  notice  of 
applications  to  the  Court  (IT.  4,  5,  6),  as  to  the  evidence 
to  be  adduced  (r.  7),  as  to  the  manner  in  which  any  sale 
authorized  or  directed  by  the  Court  is  to  be  carried  into 
effect  (r.  8)  ;  and  as  to  the  proceedings  on  payment  of 
money  into  Court  (rr.  10  to  14).  Forms  for  use  under  the 
Act  are  supplied  in  an  Appendix  to  the  Rules. 

It  should  be  premised,  that  by  "  the  Court "  is  meant 
the  Chancery  Division  of  the  High  Court  (ss.  2,  46),  and 
that  its  powers  may  be  exercised,  as  to  land  in  Lancashire 
and  Durham  respectively,  by  the  Palatine  Courts  of  those 
counties  (s.  46  (8),  52  &  53  Yict.  a.  47,  s.  10),  and  to  a 
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limited  extent  by  the  County  Courts,  within  their  several 
jurisdictions,  s.  46  (10). 

The  purposes  for  which  application  may  be  made  to  the 
Court  are : — 

Applica-  (1.)  The  variation  of  a  building  or  mining  lease,  to  suit  the  cir- 

tions  to  cumstances  of  the  district  (s.  10). 

the  Court. 

(2.)  For  directions  as  to  investment  of  moneys  in  Court  (ss.  22, 32). 

(3.)  To  approve  a  scheme  of  improvement,  and  order  payment 

therefor  (s.  26,  and  Act  of  1890,  s.  15). 
(4.)  For  directions  as  to  enforcing  contracts  (s.  31). 
(5.)  As  to  the  application  of  money  paid  for  a  lease  or  reversion 

(s.  34). 

(6.)  To  sanction  the  cutting  and  sale  of  timber  (s.  35). 
(7.)  To  approve  proceedings  for  protection  or  recovery  of  settled 

land  (s.  36). 

(8.)  To  sanction  sale  of  heirlooms  (s.  37). 
(9.)  For  the  appointment  of  trustees  of  the  settlement  (s.  38),  or 

of  persons  to  exercise  powers  on  behalf  of  infant  (s.  60). 
(10.)  To  determine  differences  between  tenant  for  life  and  trustees 

(s.  44),  or  settle  questions  as  to  conflict  of  powers  (s.  56).    j 
(11.)  For  the  raising  of  costs,  charges,  and  expenses  (ss.  46,  47). 
(12.)  For  leave  to  exercise  the  powers  conferred  by  s.  63  (Act  of 

1884,  s.  7). 
(13.)  To  sanction  the  alienation  of  the  principal  mansion-house  or 

the  park  or  lands  usually  occupied  therewith  (Act  of  1890, 

s.  10). 
(14.)  For  payment  out  of  Court  of  capital  money  to  the  trustees  of 

the  Settlement  (Act  of  1890,  s.  14). 
(15.)  To  direct  or  authorise  payment  for  improvements  executed 

without  a  preliminary  scheme  (Act  of  1890,  s.  15). 


7. — The  Board  of  Agriculture. 

The  Inclosure,  Copyhold,  and  Tithe  Commissioners 
received  by  this  Act  the  new  style  of  "  the  Land  Commis- 
sioners," and  a  common  seal  (s.  48).  The  same  individuals 
were  previously  commissioners  for  the  three  purposes,  and 
used  different  styles  and  seals,  according  to  the  jurisdiction 
which,  at  the  moment,  they  happened  to  be  exercising. 
Now  by  52  &  53  Viet.  c.  30,  a  Board  of  Agriculture  has 
been  established,  and  the  powers  and  duties  of  the  Land 
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Commissioners  under  this  and  other  Acts  have  devolved 
upon  the  new  Board. 

The  functions  which  the  Board  may  be  called  on  to 
perform,  for  its  interference  is  not  indispensable,  are — 
(1.)  After  the  works  have  been  executed  wholly  or  in 
part,  to  make  a  certificate  as  to  the  execution 
thereof,  specifying  the  amount  which  is  properly 
payable  in  respect  thereof,  or  to  approve  of  an 
engineer  or  surveyor  to  make  the  like   certi- 
ficate. 

(2.)  To  prescribe  by  certificate  the  period  during 
which  the  tenant  for  life  is  to  maintain  and 
repair  the  works,  and  the  amount  in  which  he 
is  to  insure  such  of  them  as  are  of  an  insurable 
nature. 

(3.)  To  receive  reports  from  the  tenant  for  life,  which 
he  may  be  required  to  make,  as  to  the  state  of 
the  improvements,  executed  under  the  Act. 

8. — Capital  Money  arising  under  the  Act. 

The  exercise  of  the  powers  of  the  Act  causes,  in  a  Capital 
variety  of  ways  to  be  presently  noticed,  capital  money  to  be 
substituted  for  the  settled  land,  or  some  part  thereof;  and 
it  is  this  facility  of  conversion,  more  than  anything  else, 
which  confers  upon  this  Act  a  distinctive  character. 
Second  only  in  importance  to  the  large  powers  of  the 
tenant  for  life,  are  the  provisions  relating  to  the  capital 
money  which  takes  the  place  of  the  settled  land.  It  may 
be  mentioned  that  it  can  never  be  received  by  the  tenant 
for  life,  but  must  in  every  instance  be  paid  to  the  trustees 
of  the  settlement,  or  into  Court  (s.  22),  in  order  that  it 
may  be  invested  or  applied  in  the  prescribed  manner. 
This  is,  as  has  been  already  stated,  the  chief  guarantee 
against  the  abuse  of  the  powers  conferred  by  the  Act ;  and 
it  would  seem  in  most  cases  to  be  amply  sufficient  for  the 
purpose.  The  application  of  the  capital  money  will  be 
dealt  with  in  the  next  article  of  this  chapter ;  at  present  it 
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will  be  sufficient  to  enumerate  the  various  sources  whence 
capital  money  may  arise. 

The  following  table  will  be  found  convenient  by  the 
reader,  since  the  provisions  of  the  Act  relating  to  this 
subject  are  scattered  at  wide  intervals  through  a  number  of 
sections.  Capital  money  arises  under  the  Act  in  the 
following  cases  : — 

Sources  (1.)  Sale  of  the  settled  land  or  part  thereof  (s.  3). 

(2.)  Enfranchisement  (s.  3). 

money  (3.)  Money  paid  for  equality  of  exchange  or  partition  (s.  3). 

arises.  (4.)  Fjne  taken  on  the  grant  of  a  lease  (s.  7  (2),  Act  of  1884,  s.  4). 

(5.)  Proportion  of  rent  set  aside  under  a  mining  lease  (s.  11). 

(6.)  Consideration  paid  on  surrender  of  lease  (s.  13). 

(7.)  Money  raised  by  mortgage  for  enfranchisement  or  equality  of 
exchange  on  partition  (s.18). 

(8.)  Conversion  of  securities  in  which  capital  money  has   been 
invested  (s.  22). 

(9.)  Consideration  paid  on  variation  or  rescission  of  contract  (s.  31) 

(1)  ii- 
(10.)  Proportion  of  proceeds  of  sale  of  timber  set  aside,  where 

tenant  for  life  is  impeachable  for  waste  (s.  35). 
(11.)  Sale  of  heirlooms  (s.  37). 
(12.)  Money  received  under  option  of  purchase  in  building  lease 

(Act  of  1889,  s.  3). 

(13.)  Money  raised  by  mortgage  for  discharge  of  incumbranqes 
~(ActoFl890,  s.  11)."^ 

It  may  also  be  observed  that  money  in  Court,  or  in  the 
hands  of  trustees,  which  is  "  liable  to  be  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  the  settlement," 
may  be  invested  or  applied  as  "  capital  money  arising  under 
the  Act,"  ss.  32,  33. 


9. — Investment  and  Application  of  Capital  Money. 

Investment  Capital  money  being  supposed  to  have  arisen  in  some  of 
money'**1  *ne  wa3"s  ""'hid1  have  just  been  mentioned,  the  next  point 
to  be  considered  is  the  manner  in  which  it  is  to  be  dealt 
with.  Here  again,  as  in  the  exercise  of  the  powers  of  the 
Act,  the  tenant  for  life  is  placed  in  a  position  of  authority, 
so  far,  at  least,  as  is  consistent  with  the  interests  of  the 
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remaindermen.  If  the  money  is  in  the  hands  of  trustees 
he  may  direct  the  mode  in  which  it  is  to  be  invested  or 
applied.  If  it  has  been  paid  into  Court,  it  can  of  course  be 
dealt  with  only  under  an  order,  which  may  be  obtained 
on  the  application  either  of  the  tenant  for  life  or  the 
trustees  ;  but  it  is  presumed,  that  in  the  absence  of  special 
circumstances,  the  Court  will  have  regard  to  the  wishes  of 
the  tenant  for  life  as  to  the  selection  of  authorized  invest- 
ments. See  Clarke  v.  Thornton,  35  Ch.  D.  307. 

The  twenty-first  section  prescribes  the  various  modes  in 
which  capital  money  may  be  invested  or  applied  ;  and  these 
seem  for  the  most  part  to  fall  under  the  three  heads : — 
(1.)  Investment  in  specified  securities  ;  (2.)  Re-investment 
in  land  or  some  estate  or  interest  in  land  ;  and  (3.)  Payment 
for  authorized  improvements.  It  may  also  be  paid  to  a 
person  absolutely  entitled,  or  applied  in  payment-  of  costs, 
charges,  and  expenses,  or  in  any  other  mode  specially 
authorized  by  the  settlement ;  but  the  three  heads  above 
mentioned  are  those  to  which  it  is  important  to  direct 
attention. 

The  capital  money  may  be  invested  on  Government  or  i.  Invest- 
any  other  securities  authorized  by  the  settlement,  or  by  ment' 
law  (as  to  which  see  note  to  s.  21,  post)  ;  or,  railway 
bonds,  mortgages,  debentures,  or  debenture  stock,  where  a 
dividend  has,  for  ten  years  before  the  date  of  investment, 
been  paid  on  the  ordinary  stock  or  shares  of  the  company. 
An  amendment  moved  in  the  House  of  Commons  by  Mr. 
Shaw  Lefevre  to  add  to  this  clause,  the  words,  "or  in  any 
debentures  or  debenture  stock,  issued  under  the  Local 
Loans  Act,  1875,"  was  lost  on  a  division,  and  it  may  be 
incidentally  mentioned  that  this  was  the  only  division  ever 
taken  upon  the  measure.  "  The  Trust  Investment  Act, 
1889  "  (52  &  53  Viet.  c.  32),  s.  3,  specifies  a  large  number 
of  securities  on  which  trustees  are  now  authorized  to  invest 
trust  moneys  unless  expressly  forbidden  to  do  so  by  the 
instrument  creating  the  trust,  including  the  nominal  or 
inscribed  stock  issued  by  any  municipal  borough  whose 
population  exceeds  50,000,  or  by  any  County  Council  under 
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will  be  sufficient  to  enumerate  the  various  sources  whence 
capital  money  may  arise. 

The  following  table  will  be  found  convenient  by  the 
reader,  since  the  provisions  of  the  Act  relating  to  this 
subject  are  scattered  at  wide  intervals  through  a  number  of 
sections.  Capital  money  arises  under  the  Act  in  the 
following  cases  : — 

Sources  (1.)  Sale  of  the  settled  land  or  part  thereof  (s.  3). 

(2.)  Enfranchisement  (s.  3). 

money  (3.)  Money  paid  for  equality  of  exchange  or  partition  (s.  3). 

arises.  (4.)  Fine  taken  on  the  grant  of  a  lease  (s.  7  (2),  Act  of  1884,  s.  4). 

(5.)  Proportion  of  rent  set  aside  under  a  mining  lease  (s.  11). 

(6.)  Consideration  paid  on  surrender  of  lease  (s.  13). 

(7.)  Money  raised  by  mortgage  for  enfranchisement  or  equality  of 
exchange  on  partition  (s.18). 

(8.)  Conversion  of  securities  in  which  capital  money  has   been 
invested  (s.  22). 

(9.)  Consideration  paid  on  variation  or  rescission  of  contract  (*.  31 ) 

(1)  "• 
(10.)  Proportion  of  proceeds  of  sale  of  timber  set  aside,  where 

tenant  for  life  is  impeachable  for  waste  (s.  35). 
(11.)  Sale  of  heirlooms  (s.  37). 
(12.)  Money  received  iinder  option  of  purchase  in  building  lease 

(Act  of  1889,  s.  3). 

(13.)  Money  raised  by  mortgage  for  discharge  of  incumbranqes 
~  (ActoFl890,  s.  ll)7~~ 

It  may  also  be  observed  that  money  in  Court,  or  in  the 
hands  of  trustees,  which  is  "  liable  to  be  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  the  settlement," 
may  be  invested  or  applied  as  "  capital  money  arising  under 
the  Act,"  ss.  32,  33. 


9. — Investment  and  Application  of  Capital  Money. 

Investment  Capital  money  being  supposed  to  have  arisen  in  some  of 
money**1  ^e  ways  wkich  ^iave  Jus*  ^een  mentioned,  the  next  point 
to  be  considered  is  the  manner  in  which  it  is  to  be  dealt 
with.  Here  again,  as  in  the  exercise  of  the  powers  of  the 
Act,  the  tenant  for  life  is  placed  in  a  position  of  authority, 
so  far,  at  least,  as  is  consistent  with  the  interests  of  the 
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remaindermen.  If  the  money  is  in  the  hands  of  trustees 
he  may  direct  the  mode  in  which  it  is  to  be  invested  or 
applied.  If  it  has  been  paid  into  Court,  it  can  of  course  be 
dealt  with  only  under  an  order,  which  may  be  obtained 
on  the  application  either  of  the  tenant  for  life  or  the 
trustees  ;  but  it  is  presumed,  that  in  the  absence  of  special 
circumstances,  the  Court  will  have  regard  to  the  wishes  of 
the  tenant  for  life  as  to  the  selection  of  authorized  invest- 
ments. See  Clarke  v.  Thornton,  35  Ch.  D.  307. 

The  twenty-first  section  prescribes  the  various  modes  in 
which  capital  money  may  be  invested  or  applied  ;  and  these 
seem  for  the  most  part  to  fall  under  the  three  heads : — 
(1.)  Investment  in  specified  securities  ;  (2.)  Re-investment 
in  land  or  some  estate  or  interest  in  land  ;  and  (3.)  Payment 
for  authorized  improvements.  It  may  also  be  paid  to  a 
person  absolutely  entitled,  or  applied  in  payment  of  costs, 
charges,  and  expenses,  or  in  any  other  mode  specially 
authorized  by  the  settlement ;  but  the  three  heads  above 
mentioned  are  those  to  which  it  is  important  to  direct 
attention. 

The  capital  money  may  be  invested  on  Government  or  i.  Invest- 
any  other  securities  authorized  by  the  settlement,  or  by  x  ent' 
law  (as  to  which  see  note  to  s.  21,  post)  ;  or,  railway 
bonds,  mortgages,  debentures,  or  debenture  stock,  where  a 
dividend  has,  for  ten  years  before  the  date  of  investment, 
been  paid  on  the  ordinary  stock  or  shares  of  the  company. 
An  amendment  moved  in  the  House  of  Commons  by  Mr. 
Shaw  Lefevre  to  add  to  this  clause,  the  words,  "or  in  any 
debentures  or  debenture  stock,  issued  under  the  Local 
Loans  Act,  1875,"  was  lost  on  a  division,  and  it  may  be 
incidentally  mentioned  that  this  was  the  only  division  ever 
taken  upon  the  measure.  "  The  Trust  Investment  Act, 
1889  "  (52  &  53  Viet.  c.  32),  s.  3,  specifies  a  large  number 
of  securities  on  which  trustees  are  now  authorized  to  invest 
trust  moneys  unless  expressly  forbidden  to  do  so  by  the 
instrument  creating  the  trust,  including  the  nominal  or 
inscribed  stock  issued  by  any  municipal  borough  whose 
population  exceeds  50,000,  or  by  any  County  Council  under 
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into  Court  to  satisfy  the  charges  on  the  land  sold ;  but 
this  manifestly  only  meets  the  cases  in  which  the  purchase- 
money  is  sufficiently  large  to  cover  all  demands  upon  it. 
It  more  commonly  occurs  that  a  small  part  is  sold,  and 
then  the  redemption  of  the  charges  is  out  of  the  question. 
Under  the  5th  section  of  the  present  Act  the  tenant  for 
life  may,  with  the  consent  of  the  incumbrancer,  charge  the 
incumbrance  on  any  other  part  of  the  settled  land,  whether 
already  charged  therewith  or  not,  in  exoneration  of  the 
part  sold ;  but  this  transfer  of  the  charge  from  the  land 
intended  to  be  sold  to  another  part  of  the  estates  implies 
that  the  incumbrancer  is  sui  juris,  and  satisfied  with  the 
security  offered  to  him  in  substitution.  If  he  is  under 
disability,  or  if  the  incumbrance  is  the  subject  of  a  settle- 
ment, this  arrangement  cannot  be  carried  out. 

There  is  a  further  provision  in  s.  24  (5)  that  land 
acquired  by  purchase  may  be  made  a  substituted  security 
for  a  charge  from  which  the  land  sold  was  released  "on 
the  occasion  and  in  order  to  the  completion  of  a  sale,  &c." 
Here,  also,  it  is  clear  that  the  owner  of  the  charge  must  be 
able  and  willing  to  release  the  land.  In  the  majority  of 
cases  the  procedure  indicated  in  s.  20  will  have  to  be 
followed,  viz.,  the  conveyance  must  be  made  subject  to 
(1)  all  estates,  interests,  and  charges  having  priority  to 
the  settlement,  and  (2)  all  such  other,  if  any,  estates, 
interests,  and  charges,  as  have  been  conveyed  or  created 
for  securing  money  actually  raised  at  the  date  of  the  deed. 

There  is  now  power  under  the  Act  of  1890,  s.  11,  to 
raise  money  by  mortgage  of  the  settled  land  for  the  dis- 
charge of  incumbrances. 

The  fact  that  the  tenant  for  life  has  assigned  or  incum- 
bered  his  life  estate  does  not  prevent  him  from  exercising 
the  powers  conferred  by  the  Act  (s.  50),  but  this  section 
contains  special  provisions  for  the  security  of  such 
assignees  for  value,  and  without  their  consent  (except  as 
to  leases  when  they  have  not  taken  possession),  the  tenant 
for  life  cannot  practically  exercise  the  powers  of  the  Act. 
See  Re  Selright's  Settled  Estates,  33  Ch.  D.  429. 
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12. — Limited  owners  wlw  may  exercise  the  powers. 

The   great   body  of  the  Act  is   concerned   only   with  otner 
tenants  for  life,  upon  whom  it  confers,  as  we  have  already  limited 

.  .  ,  owners. 

seen,  extensive  powers  of  disposition  and  management. 
These  powers,  however,  are  by  8,  58  vested  in  other 
"limited  owners,"  when  their  estate  or  interest  is  "in 
possession."  It  is  unnecessary  here  to  recapitulate  the 
full  list  of  such  "  persons  who  have  the  powers  of  a 
tenant  for  life,"  but  it  may  be  mentioned  that  it  includes 
tenants  in  tail,  tenants  in  fee  simple  subject  to  an  executory 
limitation  over,  defeating  their  estate  in  any  event,  tenants 
for  years  determiuable  on  life,  tenants  pur  autre  vie,  and 
persons  entitled  under  a  trust  or  direction  for  payment  of 
the  income  of  land  to  them  for  certain  limited  periods 
therein  mentioned.  Provision  is  made  by  ss.  59 — 62  for 
the  disabilities  of  infancy,  coverture,  and  lunacy,  and  a 
general  idea  of  their  provisions  may  be  gathered  from  the 
following  summary. 

Whenever  an  infant  is  entitled  to  land,  either  in  fee  i.  Infants, 
simple  or  for  a  limited  estate,  the  powers  of  the  Act  may 
be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, or,  if  there  are  none,  hy  persons  specially  appointed 
for  the  purpose  by  the  Court. 

If  a  married  woman  is  entitled  for  her  separate  use,  or  ii.  Married 
as  her  separate  property,  either  to  a  life  estate  or  to  any 
other  limited  interest  within  the  meaning  of  s.  58,  she 
may,  without  her  husband,  exercise  all  the  powers  con- 
ferred by  the  Act.  But  if  she  is  not  entitled  for  her 
separate  use  the  concurrence  of  her  husband  is  requisite. 
It  is  not  necessary,  however,  that  she  should  acknowledge 
the  deed  by  which  she  exercises  her  statutory  powers. 

Where  a  tenant   for   life   or  other  limited  owner  is  a  Hi.  Luna- 
lunatic  so  found  by  inquisition,  the  committee  of  his  estate    ICS' 
may,  in  his  name  and  on  his  behalf,  on  obtaining  an  order 
in  lunacy,  exercise  the  powers  of  a  tenant  for  life  under 
the  Act. 

It  must  also  be  mentioned  that  when  a  settlement  is 

c  2 
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made  by  way  of  trust  for  sale,  i.e.,  where  the  land  is  vested 
in  trustees  upon  trust  to  sell,  and  the  trusts  are  declared 
of  the  proceeds  of  sale,  the  person  entitled  for  his  life,  or 
any  other  limited  period,  to  the  income  of  the  land  until 
sale,  is  placed,  by  s.  63,  in  the  position  of  a  tenant  for 
life,  a  position,  however,  which  has  been  considerably 
modified  by  the  Act  of  1884,  which  enacts  that  the  powers 
conferred  by  s.  63  are  not  to  be  exercised  without  the 
leave  of  the  Court.  If  the  quasi  tenant  for  life  obtains  an 
order  authorising  him  to  exercise  the  powers,  the  trustees 
cannot  thenceforward  execute  their  trust  for  sale,  but 
purchasers  from  them  are  protected  unless  the  order  has 
been  registered  as  a  Us  pendens.  Act  of  1884,  s.  7. 


Existing 
settle- 
ments. 


i.  Position 
of  trustees. 


ii.  Powers. 


13. — Effect  upon  existing  Settlements. 

The  Act  applies  to  previously  existing  as  well  as  to 
future  settlements,  and  there  are  several  points  of  prac- 
tical importance  which  require  special  notice  in  connection 
with  the  former. 

In  the  first  place,  it  must  be  carefully  observed  that 
"  the  trustees  of  the  settlement "  are  an  artificial  body 
created  by  this  Act,  and  that  the  actual  trustees  under  an 
existing  settlement,  where  there  is  not  a  power  of  sale,  are 
not  "the  trustees  of  the  settlement,"  and  are  incapable  of 
exercising  any  of  its  powers. 

Secondly,  it  should  be  remembered,  that  not  only  are 
new  powers  conferred  by  this  Act,  but  also  existing  powers 
are  in  some  respects  paralyzed.  No  power  or  trust  for  sale 
can  after  1882  be  exercised  without  the  consent  of  the 
tenant  for  life  (s.  56),  unless  indeed  he  happens  to  be  an 
infant  (ss.  59,  60)  ;  but  if  the  powers  of  the  settlement 
prescribe  any  further  consents  or  additional  conditions, 
they  must  in  the  exercise  of  those  powers  be  strictly  ob- 
served. The  powers  of  the  Act  are  cumulative,  and  the 
existing  powers  may  still  be  exercised  subject  to  the  one 
limitation  that  the  tenant  for  life  must  give  his  consent. 
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14. — Effect  upon  the  Settled  Estates  Act. 

Although  the  tenant  for  life  can  now  do  almost  all  that  the  Settled 
Court  could  order  under  the  Settled  Estates  Act  (40  &  41  Jjj**68 
Viet.  c.  18),  yet  that  Act  has  not  been  repealed,  except  as 
to  s.  17,  which  relates  to  proceedings  being  sanctioned  for 
the  protection  of  the  estate,  and  which  is  replaced  by  a 
more  extensive  enactment  in  the  present  measure  (s.  36). 

There  are  indeed  some  circumstances  in  which  it  may 
be  still  desirable  to  apply  for  an  order  under  its  pro- 
visions, as  for  example  in  the  following  cases : 

(1.)  When  the  assignee  of  the  tenant  for  life  desires  that  Cases  in 
the  powers  of  the  Settled  Estates  Act  may  be  J^Jdthe 
exercised,  he  may  apply  by  petition  under  s.  23  Estates  Act 
of  that  Act.     He  is  powerless  under  the  present 
Act. 

(2.)  "When  a  tenant  for  life  impeachable  for  waste  wishes 
to  grant  mining  leases  of  open  mines.  For  in 
such  a  case,  under  the  Settled  Estates  Act,  s.  4, 
only  one-fourth  of  the  rent  need  be  set  aside  as 
capital,  instead  of  three- fourths,  as  directed  by 
s.  11  of  the  present  Act. 

(3.)  If,  on  the  dedication  of  part  of  the  estate  for  streets, 
roads,  squares,  gardens,  &c.,  it  is  desirable  to 
raise  the  expenses  of  doing  so  by  mortgage, 
application  must  be  made  to  the  Court  under 
s.  21  of  the  Settled  Estates  Act,  no  similar  power 
being  here  conferred. 

(4.)  Leases  by  a  husband  of  his  wife's  fee  simple  estate, 
not  settled  to  her  separate  use,  and  by  a  tenant 
in  dower,  may  still  require  to  be  made  under 
s.  46. 

Lastly.  It  is  to  be  remembered  that  by  the  combined 
effect  of  the  Settled  Estates  Act,  s.  40,  and  the 
Conveyancing  Act,  1881,  s.  70,  a  purchaser 
acquires  a  more  perfect  title  than  under  this 
Act.  See  Re  Hall  Dare's  Contract,  21  Ch.  D.41. 
If  an  order  has  been  obtained  under  the  Settled  Estates 
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Act,  and  it  is  desired  to  exercise  the  powers  of  tliis  Act  for 
any  purpose  included  in  the  order,  proceedings  should  be 
stayed  by  an  order  obtained  on  petition  under  the  former 
Act :  Re  Barrs-Haden's  Settled  Estates,  32  W.  R.  194  ; 
Re  Poole's  Settled  Estates,  32  W.  R.  956. 


15. — Exclusion  of  the  Act. 

Exclusion  This  chapter  may  be  concluded  by  a  brief  reference  to 
the  precautions  taken  for  the  purpose  of  preventing  the 
exclusion  or  evasion  of  the  Act. 

Two  classes       The  restrictive  provisions  which  are  contained  in  ss. 

tive  pro-      50,  51,  and  52  may  be  divided  into  two  classes,  i.e.,  those 

visions.        which  prevent  the  tenant  for  life  from  divesting  himself  of 

his  powers,  and  those  which  render  abortive  any  attempt  on 

the  part  of  the  settlor  to  exclude  the  Act.     Under  the 

former  head  are  included  the  following  provisions  : 

(1.)  The  powers  are  expressly  declared  to  be  incapable 

of  assignment  or  release. 

(2.)  They  do  not  pass  to  an  assignee  of  a  tenant  for  life 
by  an  assignment  of  his  estate  or  interest  under 
the  settlement. 
(3.)  A  contract  by  a  tenant  for  life  not  to  exercise  the 

powers  is  void. 

Notwithstanding  any  assignment  or  contract,  the  tenant 
for  life  may  continue  to  exercise  his  powers,  but  in  doing 
so,  the  assignee's  rights  are  not  to  be  affected  without  his 
consent.  The  practical  result  of  which  will  be  that,  in 
every  case  (except  the  grant  of  leases),  the  assignee  must 
concur  with  the  tenant  for  life  in  executing  the  provisions 
of  the  Act. 

In  the  second"  class  of  restrictive  provisions,  viz.,  those 
which  control  the  caprices  of  settlors  and  testators,  we 
find  that 

(1.)  Any  direct  prohibition  "by  way  of  direction,  de- 
claration, or  otherwise  ;" 

(2.)  Any  limitation,    gift,    or   disposition   over   of  the 
settled  land ; 
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(3.)  Any  limitation,   gift,   or  disposition  of  other  pro- 
perty; and 

(4.)  The  imposition  of  any  condition  or  of  any  clause 

of  forfeiture, 

are  declared  to  be  void  "  so  far  as  they  purport  or  attempt, 
or  tend,  or  are  intended  to  have,  or  would  or  might  have, 
the  effect  of  prohibiting  or  preventing  the  tenant  for  life 
from  exercising,  or  of  inducing  him  to  abstain  from  exer- 
cising, or  of  putting  him  in  a  position  inconsistent  with 
his  exercising  any  power  under  the  Act." 

These  provisions  seem  to  have  carried  out  effectively  the 
object  with  which  they  were  framed. 


THE 
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CHAPTEE  XXXVIII. 

An  Act  for  facilitating  Sales,  Leases,  and  other  dispositions 
of  Settled  Land,  and  for  promoting  the  execution  of  Im- 
provements thereon.  [10th  August,  1882.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 


II. 


Short  title; 
commence- 
ment ; 
extent. 


I. — PRELIMINARY. 

1. — (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act, 
1882. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed, 
shall  commence  and  take  effect  from  and  immediately 
after  the  thirty- first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  which  time  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 


§2. 


Definition 
of  settle- 
ment, 
tenant  for 
life,  &c. 


II. — DEFINITIONS. 

&. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or 
other  agreement,  covenant  to  surrender,  copy  of  court 
roll,  Act  of  Parliament,  or  other  instrument,  or  any  number 
of  instruments,  whether  made  or  passed  before  or  after,  or 
partly  before  and  partly  after,  the  commencement  of  this 
Act,  under  or  by  virtue  of  which  instrument  or  instruments 
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any  land,  or  any  estate  or  Interest  in  land,  stands  for  the      §  2. 
time  being  limited  to  or  in  trust  for  any  persons  by  way 
of  succession,  creates  or  is  for  purposes  of  this  Act  a  settle- 
ment, and  is  in  this  Act  referred  to  as  a  settlement,  or  as 
the  settlement,  as  the  case  requires. 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor  or 
descending  to  the  testator's  heir,  is  for  purposes  of  this  Act 
an  estate  or  interest  coming  to  the  settlor  or  heir  under  or 
by  virtue  of  the  settlement,  and  comprised  in  the  subject 
of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is 
the  subject  of  a  settlement,  is  for  purposes  of  this  Act 
settled  land,  and  is,  in  relation  to  the  settlement,  referred 
to  in  this  Act  as  the  settled  land. 

(4.)  The  determination  of  the  question  whether  land  is 
settled  land,  for  purposes  of  this  Act,  or  not,  is  governed 
by  the  state  of  facts,  and  the  limitations  of  the  settlement, 
at  the  time  of  the  settlement  taking  effect. 

(5.)  The  person  who  is  for  the  time  being,  under  a 
settlement,  beneficially  entitled  to  possession  of  settled 
land,  for  his  life,  is  for  purposes  of  this  Act  the  tenant  for 
life  of  that  land,  and  the  tenant  for  life  under  that  settle- 
ment. 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so 
entitled  as  tenants  in  common,  or  as  joint  tenants,  or  for 
other  concurrent  estates  or  interests,  they  together  con- 
stitute the  tenant  for  life  for  purposes  of  this  Act. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  to  be  such  notwithstanding 
that,  under  the  settlement  or  otherwise,  the  settled  land, 
or  his  estate  or  interest  therein,  is  incumbered  or  charged 
in  any  manner  or  to  any  extent. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being, 
under  a  settlement,  trustees  with  power  of  sale  of  settled 
land,  or  with  power  of  consent  to  or  approval  of  the  exercise 
of  such  a  power  of  sale,  or  if  under  a  settlement  there  are 
no  such  trustees,  then  the  persons,  if  any,  for  the  time 
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§  2.  being,  who  are  by  the  settlement  declared  to  be  trustees 
thereof  for  purposes  of  this  Act,  are  for  purposes  of  this 
Act  trustees  of  the  settlement. 

(9.)  Capital  money  arising  under  this  Act,  and  receiv- 
able for  the  trusts  and  purposes  of  the  settlement,  is  in 
this  Act  referred  to  as  capital  money  arising  under  this 
Act. 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an 
undivided  share  in  land  ;  income  includes  rents 
and  profits  ;  and  possession  includes  receipt  of 
income  ; 

(ii.)  Rent  includes  yearly  or  other  rent,  and  toll, 
duty,  royalty,  or  other  reservation,  by  the  acre, 
or  the  ton,  or  otherwise  ;  and,  in  relation  to 
rent,  payment  includes  delivery  ;  and  fine  in- 
cludes premium  or  fore-gift,  and  any  payment, 
consideration,  or  benefit  in  the  nature  of  a  fine, 
premium,  or  fore-gift  : 

(iii.)  Building  purposes  include  the  erecting  and  the 
improving  of,  and  the  adding  to,  and  the  re- 
pairing of  buildings ;  and  a  building  lease  is 
a  lease  for  any  building  purposes  or  purposes 
connected  therewith : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals 
whether  already  opened  or  in  work  or  not,  and 
include  all  minerals  and  substances  in,  on,  or 
under  the  land,  obtainable  by  underground  or 
by  surface  working ;  and  mining  purposes 
include  the  sinking  and  searching  for,  winning, 
working,  getting,  making  merchantable,  smelt- 
ing or  otherwise  converting  or  working  for  the 
purposes  of  any  manufacture,  carrying  away, 
and  disposing  of  mines  and  minerals,  in  or 
under  the  settled  land,  or  any  other  land,  and 
the  erection  of  buildings,  and  the  execution  of 
engineering  and  other  works,  suitable  for  thosn 
purposes  ;  and  a  mining  lease  is  a  lease  for  any 
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mining  purposes  or  purposes  connected  there-       §  ?. 

with,  and  includes  a  grant  or  licence  for  any 

mining  purposes : 
(v.)  Manor  includes  lordship,  and  reputed  manor  or 

lordship : 
(vi.)  Steward  includes  deputy  steward,  or  other  proper 

officer,  of  a  manor  : 
(vii.)  Will  includes  codicil,   and  other  testamentary 

instrument,  and  a  writing  in  the  nature  of  a 

will: 

(viii.)  Securities  include  stocks,  funds,  and  shares  : 
(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred 

to  as  the  Court : 

(x.)  The  Land  Commissioners  for  England  as  con- 
stituted  by   this   Act  are  referred  to  as  the 

Land  Commissioners  : 
(xi.)  Person  includes  corporation. 

The  definitions  in  this  section  of  "  settlement,"  "  settled  land,"  Sect.  2. 
"  tenant  for  life,"  and  "  trustees  of  the  settlement,"  are  of  more  than  Definitions, 
ordinary  importance,  since  the  whole  scope  and  operation  of  the  Act 
hinge  upon  the  meanings  given  to  these  expressions. 

The  tenant  for  life,  who  is  the  donee  of  the  very  extensive  statutory 
powers,  is  denned  by  reference  to  the  "  settled  land,"  which  is  again 
itself  defined  as  the  subject  of  a  "  settlement."  It  becomes,  then, 
extremely  important  to  ascertain  what  settlements  are  comprised  in 
this  definition. 

SETTLEMENT. 

The  definition  of  "  Settlement "  contained  in  this  section  has  been  Sub-s.  1. 
amended  by  s.  4  of  the  Act  of  1890,  which  is  in  the  following  "Settle- 
terms  : —  ment." 

4. — (1.)  Every  instrument  whereby  a  tenant  for  life,  in  considera-  Instrument 

tion  of  marriage  or  as  part  or  by  way  of  any  family  arrangement,    *n  consider- 

.,      ,l  J.      /  ationof 

not  being  a  security  for  payment  ot  money  advanced,  makes  an   marria(Te 

assignment  of  or  creates  a  charge  upon  his  estate  or  interest  under  &c.,  to  be 

the  settlement,  is  to  be  deemed  one  of  the  instruments  creating  the  Part  °* tne 
.,,  j  .  ..  .  ,  .         settlement, 

settlement,  and  not  an  instrument  vesting  in  any  person  any  right  as 

assignee  for  value  within  the  meaning  or  operation  of  section  fifty  of 
the  Act  of  1882. 
(2.)  This  section  is  to  apply  and  have  effect  with  respect  to  every  45  &  45 

Viet.  c.  38. 
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§2. 


Derivative 
settlement. 


YThat  is  a 
succession. 


disposition  before  as  well  as  after  the  passing  of  tins  Act,  unless 
inconsistent  with  the  nature  or  terms  of  the  disposition. 

A  derivative  settlement  of  a  reversionary  interest  expectant  on  the 
death  of  the  tenant  for  life  under  the  original  settlement  is  not  part  of 
the  settlement  under  the  Act :  ReKnoides'  Settled  Estates,  27  Ch.  D. 
707.  See,  however,  WheehvrigU  v.  Walker,  23  Ch.  D.  752,  at  p.  759. 

An  estate  was  settled  by  deed  to  the  use  of  A.  for  life  with 
remainder  to  the  use  of  his  eldest  son  for  life,  with  divers  remainders 
ever.  A.,  by  his  will,  devised  real  estate  to  the  trustees  of  the  settle- 
ment to  the  uses  thereby  declared,  and  he  bequeathed  the  residue  of 
his  personal  estate  to  his  executors  upon  trust  to  invest  the  same  in 
the  purchase  of  real  estate,  and  directed  them  to  settle  such  real 
estate  to  the  uses  therein  declared  concerning  his  real  estate  therein- 
before devised.  North,  J.,  felt  great  doubt  as  to  whether,  as  regards 
the  personal  estate,  the  settlement  and  will  constituted  only  one  settle- 
ment, and  directed  that  the  opinion  of  the  Court  of  Appeal  should  be 
taken  on  the  point :  Re  Mundy's  Settled  Estates,  63  L.  T.  311  («). 

It  will  be  found  that,  setting  aside  verbal  differences,  the  definition 
of  "  settlement"  here  given  differs  from  that  in  the  Settled  Estates 
Act,  1877  (40  &  41  Viet.  c.  18),  s.  2,  in  the  following  particulars  : — 

(1.)  The  words  "  for  the  time  being  "  do  not  occur  in  the  definition 
in  the  Settled  Estates  Act. 

(2.)  The  concluding  words  of  that  definition,  "  including  any  such 
instruments  affecting  the  estates  of  any  one  or  more  of  such 
persons  exclusively,"  are  here  omitted,  presumably  with 
reference  to  the  provisions  of  s.  50,  post,  p.  146. 

The  words  "  limited  to  or  in  trust  for  any  person  by  way  of  suc- 
cession "  are  common  to  both  definitions,  and,  accordingly,  the  cases 
which  have  been  decided  upon  these  words  in  the  Settled  Estates 
Act,  throw  some  light  upon  the  construction  of  the  same  words 
occurring  in  this  Act. 

Alternative  gifts  in  fee  do  not  satisfy  the  words  "  by  way  of  suc- 
cession :"  Re  Clark,  L.  R,  1  Ch.  292 ;  but  it  is  probable  that  s.  58, 
sub-s.  (1),  ii.,  post,  would  be  held  to  apply  to  such  a  case.  If  the 
estate  in  possession  belongs  to  an  infant  the  powers  of  the  Act  may 
be  exercised  whether  the  land  is  "  settled  "  or  not :  see  ss.  59  and  60, 
post,  p.  166.  A  devise  to  a  class,  with  benefit  of  survivorship,  seems 
to  be  sufficient  to  create  a  "  succession  : "  Re  Goodwin's  S.  E.,  3  Giff. 
620 ;  Re  Horn's  S.  E.,  29  L.  T.  Rep.  830  ;  Collett  v.  Collett,  L.  E.  2 
Eq.  203.  See,  however,  Re  Burden's  Will,  5  Jur.  N.  S.  1378. 

There  may  be  a  "  succession "  although  the  successor  is  an  un- 
ascertained person,  as  for  example  the  heir-at-law  of  the  tenant  for 
life  :  Beioley  v.  Carter,  L.  E.  4  Ch.  230. 


(a)  Since  reported  on  Appeal,  35  S.  J.  191. 
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The  words  "  for  the  time  being  "  occurring  in  this  definition  show  §  2. 
that  the  settlement  must  ba  a  subsisting  one  at  the  date  of  the 
exercise  of  the  powers.  Where,  however,  a  sum  of  money  was  time 
bequeathed  to  trustees  upon  trust  to  lay  it  out  in  the  purchase  of  being." 
land  to  be  settled  in  strict  settlement,  it  was  held  that  the  trustees 
might,  before  any  land  had  been  purchased,  invest  the  money  in 
debenture  stock,  in  pursuance  of  the  powers  conferred  by  the  Act  :  Re 
Mackenzie's  Trusts,  23  Ch.  D.  750.  This  decision,  which  was  followed 
by  North,  J.,  in  Re  Tennant,  40  Ch.  D.  594,  proceeded  on  the  ground 
that  "  it  is  absurd  to  suppose  that  that  could  not  be  done  at  once 
which  a  tenant  for  life  could  without  question  do  after  an  estate  had 
been  purchased,  by  selling  the  estate  and  investing  the  moneys  arising 
from  the  sale  as  asked  for  by  the  petition."  The  correctness  of  these 
decisions  has  since  been  questioned  by  North,  J.,and  trustees  should 
therefore — pending  the  decision  of  the  Court  of  Appeal — decline  to 
act  upon  them  without  the  express  sanction  of  the  Court  in  the 
particular  case.  See  Re  Mundy's  Settled  Estates,  63  L.  T.  311  (6). 

This  sub-section  seems  to  be  intended  to  meet  the  case  of  remote   Sub-s.  2. 
outstanding  interests,  and  has  no  application  where  there  is  no  settle-   Remainder 
rnent,  i.e.,  a  limitation  by  way  of  succession,  independently  of  the   ° 
remainder  or  reversion.     To  put  a  simple  case,  a  testator  devises  an 
estate  to  A.  for  life,  and  dies  intestate  as  to  the  reversion  in  fee. 
After  the  death  of  the  testator  this  is  not  a  settled  estate,  and  A. 
cannot  exercise  the  powers  of  the  Act,  because  the  will  did  not  limit 
the  estate  to  any  persons  by  way  of  succession,  and  was  not  therefore 
a  "  settlement "  which  failed  to  dispose  of  the  reversion.     It  may, 
however,  be  urged  that,  although  not  strictly  included  in  the  words 
of  the  clause,  the  case  which  has  been  supposed  is  so  manifestly 
within  the  purview  of  the  Act,  that  the  "  general  intention  "  ought  to 
be  allowed  to  prevail. 

SETTLED  LAND. 

"  Settled  land  "  is  an  expression  which  constantly  occurs  throughout   Sub-s.  3. 
the  Act,  and  it  is  of  paramount  importance  to  understand  its  precise   Settled 
meaning.     If  the  fee  simple  is  settled,  the  "settled  land"  comprises 
the  fee  ;  but  if  only  a  partial  interest,  as  a  term  of  years,  or  a  mort- 
gage, is  comprised  in   the    settlement,  then  only  that  particular 
interest  will  be  included  in  the  expression. 

Two  or  more  estates  settled  by  the  same  instrument  constitute 
together  the  "  settled  land,"  if  the  limitations  are  identical ;  and 
money  arising  from  the  sale  of  one  of  such  estates  may  be  expended 
in  authorised  "  improvements  "  upon  any  of  the  others.  The  limi- 

(6)  Since  the  above  was  written  the  Court  of  Appeal  has  held  that  the 
earlier  cases  were  correctly  decided.  35  S.  J.  191. 
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§  2.  tatious  will  for  this  purpose  be  treated  as  identical,  even  if  one  of 
the  estates  is  by  the  settlement  subjected  to  a  charge  from  which  the 
others  are  exempt,  and  a  term  of  years  for  the  purpose  of  securing  it 
is  interposed  in  the  limitations  immediately  after  the  first  estate  for 
life:  Be  Lord  Stamford's  Settled  Estates,  43  Ch.  D.  84.  In  lie 
Howjhton  Estate,  30  Ch.  D.  102,  an  order  was  made  that  the  pro- 
ceeds of  sale  of  one  estate  should  be  applied  in  improving  another, 
although  they  were  settled  by  different  instruments,  and  one  estate 
was  vested  in  trustees  upon  trust  for  sale,  while  the  other  was  the 
subject  of  legal  limitations. 

Sub-s  4  Although  the  question  whether  land  is  "settled  land"  for  the 

purposes  of  the  Act  is  by  sub-s.  4  to  be  determined  at  the  lime  when 
the  settlement  takes  effect,  yet  it  is  clear  that  the  land  must  also  be 
settled  at  the  time  when  the  powers  are  exercised. 

In  order  that  two  estates  may  be  considered  as  the  "  settled  land," 
the  subject  of  a  single  settlement,  the  limitations  must  be  identical 
when  the  settlement  takes  effect.  It  not  unfrequently  happens  that, 
by  the  failure  of  the  earlier  limitations  of  one  estate  it  becomes 
subject  to  the  same  uses  as  another  estate  devised  by  the  same  will. 
In  such  a  case,  however,  there  would  seem  to  be  no  power  to  expend 
the  proceeds  of  sale  of  one  estate  in  the  improvement  of  the  other. 
See  Re  Lord  Stamford's  Settled  Estates,  43  Ch.  D.  84,  90. 

If  land  is  devised  so  that  it  comes  to  be  held  in  undivided 
shares,  each  share  being  settled  upon  a  tenant  for  life  and  remainder- 
man, and  some  of  the  shares  come  by  subsequent  events  to  be  held 
absolutely,  the  tenants  for  life  of  the  shares  remaining  in  settlement 
cannot  sell  those  shares  except  by  concurring  in  a  sale  of  the  entirety 
with  the  absolute  owners  of  the  other  shares  :  Re  Collinge's  Settkd 
Estates,  36  Ch.  D.  516,  more  fully  reported  36  W.  B.  264. 


Determina- 
tion of 
what  is 
settled 
land. 


TENANT  FOR  LIFE. 

Sub-s.  5.  The  extensive  powers  of  the  Act  are  conferred  upon  the  tenant  for 

Tenant  for    life,  who  is  here  defined  as  "  the  person  for  the  time  being  under  a 

life.  settlement  beneficially  entitled  to  possession  of  settled  land  for  his  life." 

This  definition  includes  both  a  legal  tenant  for  life,  and  a  person 

entitled  to  the  equitable  interest  where,  according  to  the  doctrines  of 

Courts  of  Equity,  he  would  be  entitled  to  be  placed  in  the  actual 

'  possession  or  receipt  of  the  rents  and  profits  of  the  settled  land.    See 

the  definition  of  "  possession  "  in  sub-s.  10,  i,  ante,  p.  26. 

If  the  trustees  are  entitled  to  the  actxial  possession  of  the  land 
with  powers  of  management,  the  question  has  been  raised,  but  left 
undecided,  whether  the  person  who  receives  during  his  life  the  net 
income  from  the  trustees  is  a  "  tenant  for  life  "  within  the  meanin" 

o 

of  this  definition.     Nor  is  it  necessary  to  decide  the  point ;  for,  if  lie 
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is  not  a  tenant  for  life,  lie  has  the  powers  of  a  tenant  for  life  under  §  2. 
B.  58  (1)  (ix)  :  Re  Jones,  26  Ch.  D.  736,  when  Cotton,  L.  J.,  said,  "I 
think  that  s.  58  (1)  (ix)  was  introduced  to  meet  the  very  case  which 
exists  here  of  trustees  who  are  not  simply  trustees  in  whom  the  legal 
estate  is  vested  (in  which  case  the  equitable  tenant  for  life  would  be 
entitled  to  possession  or  to  receipt  of  the  rents  from  the  tenants)  but 
have  powers  of  management  which  necessitate  their  remaining  in 
possession,  that  is  to  say,  managing  the  estates  and  receiving  the 
rents  from  the  tenants."  See  also  Re  Clitheroe  Estate,  31  Ch.  D.  135. 

Where  land  is  vested  in  trustees  upon  trust  to  pay  and  apply  the 
net  rents  for  the  benefit  of  A.,  his  wife  and  children,  or  for  the 
benefit  of  any  one  or  more  of  such  objects,  A.  and  his  wife  (there 
being  no  children  in  existence)  do  not  together  constitute  a  tenant 
for  life  under  this  act  :  Re  Atkinson,  31  Ch.  D.  577. 

The  question  whether  a  person  is  tenant  for  life  or  has  the  powers 
of  a  tenant  for  life  may  be  determined  on  a  summons  taken  out  to 
obtain  the  opinion  and  direction  of  the  Court  under  s.  56,  post,  or  it 
may  be  raised  on  a  Vendor  and  Purchaser  Summons  as  in  the  follow- 
ing instructive  case  :  Under  a  settlement  made  between  a  father,  his 
two  sons  and  trustees,  an  estate  was  conveyed  to  the  use  of  the 
lather  for  life,  with  remainder  to  the  iise  of  the  trustees  during  the 
life  of  the  first  son,  with  remainder  to  the  use  of  his  sons  successively 
in  tail,  with  remainder  to  the  use  of  the  trustees  during  the  life  of 
the  second  son  with  remainders  over  ;  and  it  was  thereby  declared 
that  the  appointments  of  the  reversionary  life  estates  to  the  trustees 
were  made  upon  trust  to  sell  and  pay  the  net  proceeds  to  the  two 
sons  in  equal  shares  as  tenants  in  common.  The  sons  also  covenanted 
with  their  father  and  also  with  the  trustees  that  they  would  not 
claim  their  life  estates  in  specie,  it  being  the  intention  of  the  parties 
that  the  trust  for  sale  should  be  absolute  and  irrevocable.  It  was 
held  that  the  two  sons  were  after  the  death  of  their  father  tenants  in 
common  for  life,  and  that  they  could,  notwithstanding  their  cove- 
nants, sell  the  estate  under  the  Settled  Land  Act  :  Re  Hale  and 
Clark,  34  W.  B.  624. 

This  sub-section  provides  for  the  case  of  several  persons  being  con-    Sub-s.  6. 
currently  entitled,  and  consolidates  them  into  a  tenant  for  life  for  Persons 
the  purposes  of  the  Act.      If  one  of  several  tenants  for  life  refuses  jointly 
to   concur  in  the   exercise   of  the   powers   conferred  by  the   Act,   ent,lt: 
his  co-owners  have  no  means  of  compelling  him  to  join,  however  for  life. 
unreasonable  his  refusal  may  be.     See  Camden  v.  Murray,  16  Ch.  D. 
161. 

And  the  tenant  for  life  of  an  undivided  moiety  cannot  sell  such 
moiety  independently  of  the  owner  of  the  other  undivided  moiety  : 
Re  Collinge's  Settled  Estate,  36  Ch.  D.  516  ;  unless,  it  is  presumed,  his 
moiety  was  alone  the  subject-matter  of  the  original  settlement. 
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§  2.  Although,  all  the  co-tenants  for  life  must  concur  in  the  exercise  of 
the  powers  conferred  by  the  Act,  the  consent  of  one  only  has  been 
by  the  Settled  Land  Act,  1884,  s.  6,  made  sufficient  to  satisfy  the 
requirements  of  s.  56,  sub-s.  (2),  post,  p.  155. 

The  words  "so  entitled"  in  this  sub-section  mean  entitled  as 
in  the  preceding  sub-section,  namely  for  life  :  Ee  Atkinson,  31  Ch.  D. 
577. 

Sub-s.  7.  This  sub-section  enables  the  tenant  for  life  to  exercise  the  powers 

Incum-         of  the  Act  notwithstanding  charges  or  incumbrances  either  on  the 
brances.        corpus  of  the  settled  land,  or  on  the  estate  of  the  tenant  for  life,  and 
whether  the  latter  are  created  by  the  settlement  or  by  the  tenant  for 
life  himself.     Even  if  the  incumbrances  are  so  heavy  as  to  exhaust 
the  whole  income  of  the  estate,  the  person  who  according  to  the 
limitations  of  the  settlement  is  entitled  to  the  income  of  the  land  for 
his  life  is  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant 
for  life  within  the  meaning  of  the  Act  :   Ee  Jones,  26  Ch.  D.  736. 
In  this  case  a  testator  having  an  estate  incumbered  to  the  extent  of 
between  £80,000  and  £90,000,  and  producing  an  annual  income  of 
between  £4,000  and  £5,000  per  annum,  devised  it  to  trustees  for 
2,000  years  upon  trust  to  raise  two  sums  of  £30,000  and  £15,000, 
and  subject  thereto  he  devised  the  estate  to  the  use  of  a  second  set  of 
trustees  during  the  life  of  Colonel  Grey  upon  the  trusts  therein 
mentioned  and  after  the  death  of  Colonel  Grey  to  the  use  of  his  sons 
successively  for  life  with  divers  remainders  over.      The  trustees  of 
the  life  estate  were  to  enter  into  possession  and  manage  the  property, 
and  after  paying  interest  on  the  incumbrances  were  to  pay  a  certain 
annuity  of  £400  per  annum,  and  to  pay  the  surplus  rents  to  Colonel 
Grey  for  life.     The  rents  were  insufficient,  after  payment  of  interest 
on  the  incumbrances,  to  pay  the  annuity  of  £400  per  annum.     There 
was  no  income,  therefore,  for  Colonel  Grey  to  receive,  and  would 
probably  be  none  for  many  years  to  come.      In  these  circumstances 
it  was  held  by  the  Court  of  Appeal  that  Colonel  Grey  was  a  person 
"  entitled  to  the  income  of  the  land  "  although  there  was  no  income 
to    receive.      A    startling    paradox   which    Lord    Justice    Lindley 
answered  by  saying  that  "  You  must  not  look  at  the  rent-roll  or  the 
charges,  to  do  which  would   I  think  be  entirely  contrary  to  the 
whole  scope  of  the  Act  of  Parliament,  but  you  must  look  at  the 
settlement  which  gives  him  his  title."     In  the  course  of  his  judg- 
ment Lord  Justice  Lindley  also  said  that  "  A  term  of  years,  when 
it  is  merely  a  security  for  charges,  is  not  such  an  interest  as  prevents 
the  person  entitled  to  the  income  subject  to  that  charge  from  being 
in  possession  within  the  meaning  of  s.  58."      To  the  same  effect  as 
Re  Jones  are  the  subsequent  cases  of  Ee  Cooke's  Settled  Estates,  W.  N. 
1885,  177,  and  Ee  Clitheroe  Estate,  31  Ch.  D.  135. 
"Where,  however,  land  was  devised  to  trustees  upon  trust  during  a 
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term  of  twenty  years  to  accumulate  the  net  rents  and  invest  them  in  §  2. 
the  purchase  of  land,  and  after  the  determination  of  the  term  of  ~ 
twenty  years  to  settle  the  land  (including  what  might  be  purchased 
by  the  trustees)  to  certain  uses,  it  was  held  that  the  first  tenant  for 
life  under  those  uses  could  not  exercise  the  powers  of  a  tenant  for 
life,  as  his  estate  was  not  in  possession  :  Re  Strangways,  34  Ch.  D. 
423.  Lord  Justice  Cotton,  in  the  course  of  his  judgment,  distin- 
guished the  case  from  those  which  have  been  cited  above,  on  the 
ground  that  there  was  "  a  disposition  of  the  entire  rent  for  a  given 
period,  and  a  postponement  until  the  expiration  of  that  period  of 
any  interest  whatever  in  the  tenant  for  life.  Here,"  observed  the 
Lord  Justice,  "  treating  him  in  popular  language  as  future  tenant 
for  life,  what  could  he  do  during  twenty  years  ?  He  could  not  say, 
'  Hand  over  the  rents  to  me,  and  I  will  provide  for  the  direction  to 
accumulate.'  No ;  there  is  a  direction  to  take  all  the  rents  and 
apply  them  for  a  particular  purpose  for  twenty  years.  His  interest, 
therefore,  is  not  to  arise  till  after  the  twenty  years,  and  he  has  no 
right  whatever  to  interfere  with  the  present  income  or  rent  of  the 
lands." 

As  to  incumbrances  on  the  life   estate,  see  R?  Sebright's  Settled 
Estates,  33  Ch.  D.  429. 


THE  TRUSTEES  OF  THE  SETTLEMENT. 

The  trustees  of  the  settlement  are  intended  to  act  as  a  check  upon  Sub-s.  8. 
the  tenant  for  life,  in  the  exercise  of  those  powers  which  more  Trustees  of 
materially  affect  the  inheritance  of  the  estate.  With  the  powers  of  t'ie  settlc- 
leasing  (ss.  6 — 9),  accepting  surrenders  (s.  13),  and  granting  licences 
to  copyholders  (s.  14),  they  have,  in  general,  nothing  to  do  beyond 
receiving  formal  notice  under  s.  45.  The  tenant  for  life  may,  in  like 
manner,  without  their  concurrence,  transfer  an  incumbrance  from  one 
part  of  the  estate  to  another  (s.  5),  and  dedicate  part  of  the  settled 
laud  for  streets  and  open  spaces  (s.  16).  But  when  capital  money 
"  arises  under  the  Act "  (as  to  which  see  ante,  p.  14),  it  must,  if  not 
paid  into  Court,  be  received  by  the  trustees  for  the  purpose  of  invest- 
ment in  accordance  with  the  provisions  of  the  Act  (ss.  21 — 24).  Thus, 
for  example,  when  it  is  intended  to  exercise  the  power  of  sale  con- 
ferred by  s.  3,  the  trustees  of  the  settlement  are,  in  general, 
necessary  parties  to  the  transaction  ;  and  also  where  money  is  raised 
for  enfranchisement,  or  for  equality  of  exchange  or  partition  (s.  18), 
or  for  the  discharge  of  incumbrances  (Act  of  1890,  s.  11).  They 
must  also,  unless  their  office  in  this  particular  is  assumed  by 
the  Court,  be  consenting  parties  to  any  alienation  of  the  prin- 
cipal mansion  house  (Act  of  1890,  s.  10,  which  repeals  s.  15  of  the 
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principal  Act),  and  to  the  sale  of  timber  by  a  tenant  for  life  impeach- 
able  for  waste  (s.  35). 

In  one  of  the  first  cases  which  arose  under  the  Act,  it  was  held 
that  trustees  who  had  only  a  power  of  sale  on  the  death  of  the  tenant 
for  life  were  not  trustees  of  the  settlement  within  the  meaning  of 
this  definition :  Wheelwright  v.  Walker,  23  Ch.  D.  752  ;  but  the 
Act  of  1890  (53  &  54  Viet.  c.  69)  has  altered  the  law  as  laid  down 
in  that  case,  and  has  considerably  extended  the  comprehension 
of  the  expression  "the  trustees  of  the  settlement"  by  the  following 
enactment  : — 

16.  Where  there  are  for  the  time  being  no  trustees  of  the  settle- 
ment within  the  meaning  and  for  the  purposes  of  the  Act  of  1882, 
then  the  following  persons  shall,  for  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890,  be  trustees  of  the  settlement ;  namely, 
(i.)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees,  with  power  of  or  upon  trust  for  sale  of 
any  other  land  comprised  in  the  settlement  and  subject  to 
the  same  limitations  as  the  land  to  be  sold,  or  with  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  power  of 
sale,  or,  if  there  be  no  such  persons,  then 

(ii.)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees  with  future  power  of  sale,  or  under  a 
future  trust  for  sale  of  the  land  to  be  sold,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a  future  power 
of  sale,  and  whether  the  power  or  trust  takes  effect  in  all 
events  or  not. 

Trustees  having  a  power  of  sale,  but  only  with  the  consent  of  the 
tenant  for  life,  are  "  Trustees  of  the  Settlement "  for  the  purposes  of 
the  Settled  Land  Acts  (Constable  v.  Constable,  32  Ch.  D.  233  ;  Re 
Johnstone,  17  L.  K.  Ir.  172),  for  the  Act  itself  by  s.  56  imposes  this 
restriction  in  all  cases  on  the  exercise  of  such  a  power  by  trustees 
(Re  Duke  of  Newcastle's  Estates,  24  Ch.  D.  129),  and  therefore  the 
condition  expressed  in  the  settlement  does  not  in  reality  fetter  the 
exercise  of  the  power. 

By  the  marriage  settlements  of  two  sisters  personal  property  was 
vested  in  the  respective  trustees  upon  trust  (in  the  one  case  expressed, 
in  the  other  implied)  to  sell  and  re-invest  the  proceeds  ;  and  each 
settlement  contained  a  covenant  for  the  settlement  of  after-acquired 
property  of  the  wife.  Real  estate  subsequently  descended  upon  the 
two  sisters  during  coverture  as  co-heiresses  in  undivided  moieties, 
and  it  was  held  that  the  covenant  to  settle  after-acquired  property 
placed  the  descended  realty  in  exactly  the  same  position  as  the 
original  capital,  and  that  the  trustees  were  trustees  of  the  settlement 
within  the  meaning  of  the  Act  :  Re  Garnelt  Orme  and  Hanjreare's 
Contract,  25  Ch.  U.  595. 
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See  further  as  to  the  powers  and  duties  of  the  trustees  of  the        §  2. 
settlement,  ante,  p.  8  ;  and  as  to  the  appointment  of  such  trustees, 
s.  38,  post,  p.  129,  and  the  Act  of  1890,  s.  17,  post,  p.  200. 

It  is  important  to  remember  that  the  ordinary  trustees  under  a 
will,  even  if  they  take  the  legal  estate,  and  are  charged  with  active 
duties,  do  not,  in  the  absence  of  a  power  of  sale,  possess  any  powers 
under  the  Act,  not  being  "  trustees  of  the  settlement "  within  the 
meaning  of  this  definition. 


CAPITAL  MOSEY. 

On  the  subject  of  "  Capital  money  arising  under  this  Act  "  the   Sub-s.  9. 
following  references  may  be  found  convenient  : —  Capital 

(1.)  Capital  money  may  arise  from  a  sale,  enfranchisement,  exchange,   money 

or  partition  (s.  3) ;    from  a  lease   where  a  fine  is  taken   ^der'the 
(s.  7,  and  Act  of  1884,  s.  4) ;  or  an  option  of  purchase  is   Act. 
conferred  by  a  building  lease  (Act  of  1889,  s.  3)  ;  from  a 
mining  lease  (s.  11) ;  from  the  surrender  of  a  lease  (s.  13) ; 
from  a  mortgage  to  raise  money  for  enfranchisement  or  for 
equality    of   exchange    or    partition  (s.   18) ;   or  for  the 
discharge  of  iucunibrances  (Act  of  1890,  s.  11);  from  the 
variation  or  rescission  of  a  contract  (s.  31  (1)  ii.)  ;  from  the 
sale  of  timber  (s.  35)  ;  or  of  heirlooms  (s.  37). 

(2. )  The  investment  and  application  of  capital  money  are  governed 
by  ss.  21,  22,  23,  25,  63  (2)  ii. ;  Act  of  1887,  s.  1,  Act  of 
1890,s.  13. 

(3.)  Payment  to  the  trustees  or  into  Court  is  required  by  s.  22, 
and  Act  of  1890,  s.  14. 

(4.)  Receipt  of  capital  money  by  the  trustees  :  see  ss.  39  and  40» 
and 

(5.)  As  to  payment  of  costs  thereout  see  s.  47. 

Money  in  Court  under  the  Lands  Clauses  Consolidation  Act  or 
other  Acts  of  Parliament  (s.  32),  and  money  in  the  hands  of  trustees 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  the 
settlement  may  also  be  invested  or  applied  as  capital  money  arising 
under  the  Act. 

INTERPRETATION  CLAUSE. 

The  definitions  furnished  by  sub-s.  10  may  be  usefully  compared  Sub-s.  10. 
with  those  contained  in  the  Conveyancing  Act,  1881,  s.  2.  i.  Land. 

" Land,"  the  primary  meaning  of  which  is  "any  ground,  soil,  or 
eartli "  (Co.  Litt.  4  a),  is  here  extended  so  as  to  include  "  incorporeal 
hereditaments,"  and  an  undivided  share  in  land.  Thus  reversions, 
remainders,  and  other  future  estates,  advowsons,  rent-charges,  ease- 
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meats,  and  other  lights  over  or  in  relation  to  land,  fall  within  the 
meaning  of  the  term. 

Tithes  issuing  out  of  a  rectory  in  the  City  of  London  are  in- 
corporeal hereditaments  :  Esdaile  v.  Esdaile,  54  L.  T.  637  ;  and  so 
also  is  a  dignity  which  descends  to  the  heirs  general  or  the  heirs  of 
the  body,  whether  the  dignity  does  or  does  not  concern  lands  or  a 
particular  place  :  Re  Sir  J.  Rivett-Carnac's  Will,  30  Ch.  D.  136  ;  Re 
Earl  of  Aylesford's  Settled  Estates,  32  Ch.  D.  162. 

The  Act  applies  notwithstanding  that  the  land  subject  to  the 
trusts  of  the  settlement  ought  to  have  been  sold  by  the  trustees,  and 
has  been  retained  by  them  in  breach  of  trust :  Re  IVells,  31  W.  R. 
764.  See  Re  Durrani  and  Stoner,  18  Ch.  D.  106. 

When  an  undivided  share  in  land  forms  the  subject  of  the  original 
settlement,  it  constitutes  the  "settled  land";  and  the  tenant  for 
life  can  exercise  in  respect  thereof  all  the  powers  conferred  by  the 
Act,  either  alone  or  concurrently  with  the  owners  of  the  other 
shares  ;  but  if  the  entirety  was  included  in  the  settlement  and  comes 
to  be  held  in  undivided  shares,  the  tenant  for  life  of  one  such  share, 
the  others  having  vested  absolutely,  cannot  deal  with  his  share  as  if 
it  were  "  settled  land,"  and  is  only  entitled  to  exercise  the  powers 
expressly  conferred  by  s.  19,  post,  p.  76  ;  Re  Collinges  Settled  Estates, 
36  Ch.  D.  516. 

"Rent,"  as  the  term  is  employed  in  this  Act,  is  except  in 
ss.  20  (2)  ii.  and  21  (ii.),  the  rent  payable  by  a  lessee.  See  as  to  the 
reservation  of  the  "  best  rent "  s.  7  (2),  of  a  "  peppercorn  or  other 
nominal  rent"  for  the  first  five  years  of  a  building  term,  s.  8  (2),  and 
as  to  the  manner  in  which  rent  may  be  ascertained  in  a  mining  lease, 
s.  9.  It  is  with  special  reference  to  this  last  case  that  the  terms  "toll, 
duty,  and  royalty  "  are  here  included  in  the  meaning  of  rent ;"  and 
they  may  be  defined,  for  the  purposes  of  this  Act,  in  the  following 
terms  : — "  Toll "  is  the  rent  payable  for  a  way-leave,  e.g.,  a  certain 
sum  per  ton  for  all  the  minerals  carried  over  a  certain  road,  or 
brought  to  bank  from  another  mine  through  the  demised  premises. 
"  Duty ''  is  the  proportion  of  the  ore  delivered  to  the  lessor,  a  form  of 
reservation  not  uncommon  in  the  case  of  metalliferous  mines. 
"  Royalty "  is  a  rent  varying  with  the  quantity  of  the  minerals 
extracted. 

As  to  the  meaning  of  "  building  lease,"  see  note  to  s.  8,  post,  p.  55. 

The  actual  stratum  of  mineral  substance  forms,  as  a  general  rule, 
part  of  the  inheritance  of  the  land  under  which  it  lies,  cujus  est  sohtm 
ejus  est  usque  ad  inferos;  but,  "  the  mines  are  a  distinct  possession, 
and  may  be  different  inheritances:"  Rich  v.  Cullen,  Strange,  1142. 
See  Errinc/ton  v.  Metropolitan  District  Railway  Co.,  19  Ch.  D.  559. 

The  importance  of  the  distinction  between  mines  which  have  been 
opened  and  those  which  have  not,  arises  from  the  tenant  for  life 
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iuipeachable  for  waste  being  permitted  to  continue  the  working  ot        §  2. 
those  which  have  been  opened,  while  he  commits  waste  by  opening 
fresh  mines,  or  digging  new  pits  :    Viner  v.    Vaughan,  2  Beav.  466, 
and  see  note  to  s.  11,  post,  p.  61. 

The  primary  meaning  of  the  word  "  mine "  is  an  underground 
excavation,  made  for  the  purpose  of  getting  minerals,  but  it  is 
commonly  used  as  including  the  stratum  of  minerals  as  well  as  the 
excavation  made  to  win  it :  Midland  Railway  Co.  v.  Haunchwood  Brick 
and  Tile  Co.,  20  Ch.  D.  552.  "  Minerals  "  on  the  other  hand,  includes,  What  are 
as  a  general  rule,  every  substance  which  can  be  got  from  underneath  minerals, 
the  surface  of  the  earth  for  the  purpose  of  profit :  Hext  v.  Gill,  L.  R. 
7  Ch.  699,  where  china  clay  was  held  to  be  included  in  the  reserva- 
tion of  mines  and  minerals.  For  examples  of  particular  substances 
being  decided  to  be  minerals,  see  Duchess  of  Cleveland  v.  Meyrick,  16 
W.  R.  104  (slate  in  a  quarry)  :  Bell  v.  Wilton,  L.  R,  1  Ch.  303 
(freestone)  ;  Midland  Railway  Co.  v.  Checkley,  L.  R.  4  Eq.  19  ("gravel, 
marble,  fireclay,  and  every  species  of  stone,  whether  marble,  lime- 
stone, or  ironstone ")  ;  Attorney-General  v.  Tomline,  5  Ch.  D.  750 
(coprolites-) ;  Tucker  v.  Linger,  8  App.  Cas.  508  (surface  flints). 
Attorney- General  v.  Welsh  Granite  Co.,  35  W.  R.  617  (Granite). 

As  to  the  rights  conferred  by  a  mining  licence,  see  Carr  v.  Benson,  Mining 
L.  R,  3  Ch.  524.  licence. 

Lands  and  seigniories,  anciently  united,  constitute  a  manor  :  v.  Manor, 
Burton's  Compendium  (1023).  A  manor  cannot  exist  without  a  lordship. 
Court  baron,  nor  a  Court  baron  without  at  least  two  free  suitors  : 
Gilbert  on  Tenures,  vol.  2,  431.  The  prescriptive  or  customary 
rights,  however,  are  not  in  general  lost  by  the  legal  extinction  of  the 
manor,  which  is  then  said  to  subsist  by  reputation.  A  reputed 
manor,  therefore,  may  arise  either  by  the  severance  of  the  services 
from  the  demesnes,  or  by  the  right  to  hold  a  Court  baron  being 
lost :  see  Coke,  Cop.,  s.  31.  "  Lordship  "  is  often  used  as  equivalent 
to  manor,  but  it  is  more  properly  applied  to  the  seigniorial  rights  of 
the  lord,  i.e.,  the  rents  and  services  of  the  freehold  tenants,  without 
the  demesnes  which  were  formerly  annexed  to  them.  See  further, 
Ciu.  Dig.  vol.  i.  3,  293  ;  Scriven,  p.  3,  et  seq.,  6th  ed. 

The    word   "manor"    occurs  only    in  ss.   3  (ii.)  ;    14    (1),    and 
20  (3). 

As  to  the  steward  of  a  manor,  who  is  only  mentioned  in  ss.  14  and   vi.  Stew- 
20,  see  Scriven,  p.  34-1,  6th  ed.  ;  and  as  to  the  deputy  steward,  ibid.  arii- 
p.  349. 

The  word  "  will "  occiirs  only  in  the  definition  of  "settlement,"  vii.  Will. 
ante,  p.  24,  and  in  ss.  51,  63. 

As  to  "  securities,"  see  s.  21,  relating  to  investment  of  capital  viii.  Se- 
money  ;  s.  22  (5)  under  which  they  retain  the  character  of  land  ;  curities- 
and  ss.  40,  41,  as  to  the  receipts  and  protection  of  trustees. 
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By  s.  46  (8)  the  Court  of  Chancery  of  the  County  Palatine  of  Lan- 
caster has  concurrent  jurisdiction  as  regards  land  •within  that  county; 
and  by  s.  10  of  the  Palatine  Court  of  Durham  Act,  1889  (52  &  53 
Viet.  c.  47),  the  like  jurisdiction  is  conferred  upon  the  Palatine 
Court  as  regards  lands  and  estates  in  the  County  Palatine  of 
Durham.  By  s.  46  (10)  the  County  Courts  are  likewise  entrusted  with 
a  limited  j  urisdictioft  under  the  Act. 

For  the  meaning  of  "  the  Court "  in  Ireland,  see  s.  65,  post ;  and 
as  to  the  cases  in  which  application  may  or  must  be  made  to  the 
Court,  ante,  p.  12. 

For  the  constitution  of  the  "  Land  Commissioners,"  see  s.  48,  and 
for  their  powers  generally  under  the  Act,  which  are  now  vested  in 
the  Board  of  Agriculture,  ante,  pp.  12,  13. 


§3. 


Powers  to 
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life  to  sell, 
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III. — SALE  ;  ENFRANCHISEMENT  ;  EXCHANGE  ; 
PARTITION. 

General  Powers  and  Regulations. 

3.  A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or 
any  easement,  right,  or  privilege  of  any  kind, 
over  or  in  relation  to  the  same  ;  and 

(ii.)  Where  the  settlement  comprises  a  manor, — may 
sell  the  seignory  of  any  freehold  land  within 
the  manor,  or  the  freehold  and  inheritance  of 
any  copyhold  or  customary  land,  parcel  of  the 
manor,with  or  without  any  exception  or  reser- 
vation of  all  or  any  mines  or  minerals,  or  of 
any  rights  or  powers  relative  to  mining  pur- 
poses, so  as  in  every  such  case  to  effect  an 
enfranchisement;  and 

(iii.)  May  make  an  exchange  of  the  settled  land,  or 
any  part  thereof,  for  other  land,  including  an 
exchange  in  consideration  pf  money  paid  for 
equality  of  exchange  ;  and 

(iv.)  Where  the  settlement  comprises  an  undivided 
share  in  land,  or,  under  the  settlement,  the 
settled  land  has  come  to  be  held  in  undivided 
shares, — may  concur  in  making  partition  of 
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the  entirety,  including  a  partition  in  considera-       §  3. 
tion  of  money  paid  for  equality  of  partition. 

The  tenant  for  life  is  placed  by  this  section,  so  far  as  the  alienation  Sect.  3. 
of  the  settled  land  is  concerned,  very  nearly  in  the  position  of  an  Power  of 
absolute  owner.  In  Wheelwright  v.  Walker,  23  Ch.  D.  752,  Pearson,  J.,  sale- 
said  :  "  So  i'ar  as  I  can  see,  there  is  no  restriction  whatever  in  the  Act 
on  the  power  of  a  tenant  for  lite  to  sell.  There  is  nothing  that  I  can 
see  in  the  Act  to  enable  the  Court  to  restrain  him  from  selling, 
•whether  he  desires  to  sell  because  he  wishes  to  increase  his  income  ; 
or  whether  he  desires  to  sell  from  mere .  unwillingness  to  take  the 
trouble  involved  in  the  management  of  landed  property  ;  or  whether 
he  acts  from  worse  motives,  as  from  mere  caprice  or  whim,  or  because 
he  is  desirous  of  doing  that  which  he  knows  would  be  very  disagree- 
able to  those  who  expect  to  succeed  him  at  his  death.  There  is  not 
so  far  as  I  can  see,  any  power  either  in  the  Court  or  in  trustees  to 
interfere  with  his  power  of  sale,"  p.  758.  And  again,  in  Re  Chaytor's 
Settled  Estate  Act,  25  Ch.  D.  651,  the  same  learned  judge  said— "The 
Settled  Land  Ad  gives  the  tenant  for  life  an  absolute  power  to  convert 
the  settled  estate  into  money  for  any  purpose  whatever,  even  for  mere 
caprice." 

The  tenant  for  life,  however,  is  in  the  exercise  of  his  statutory  Tenant  for 
powers  placed  by  s.  53  in  the  position  of  a  trustee  for  all  parties  u^e  a  trus' 
entitled  under  the  settlement,  and  accordingly  the  Court  will,  in  this  as 
in  other  cases  of  powers  in  the  nature  of  trusts,  see  that  the  powers  are 
not  improperly  or  fraudulently  exercised  :  see  Tempest  v.  Lord  Camoys, 
21  Ch.  D.  571  ;  Re  Lord  Stamford's  Settled  Estates,  43  Ch.  D.  84. 

In  Wheclv:riylit  v.  Walker,  supra,  the  facts  were  as  follows  : — the 
tenant  for  life  was  a  widower  upwards  of  seventy  years  of  age,  and 
the  equitable  reversion  in  fee  had  vested  absolutely  in  his  only  child, 
subject  only  to  be  partially  devested  by  the  birth  of  other  children. 
Before  the  passing  of  the  Settled  Land  Act  the  reversioner  con- 
tracted to  sell  her  interest  to  the  plaintiff,  and  very  shortly  after  the 
commencement  of  that  Act  the  tenant  for  life  advertised  the  property 
for  sale,  whereupon  the  plaintiff  applied  for  an  injunction  to  restrain 
the  sale.  The  Court,  on  the  ground  that  there  were  no  trustees  of 
the  settlement  to  whom  notice  could  be  given  as  required  by  the  Act, 
granted  an  injunction  restraining  the  tenant  for  life  from  selling  the 
property  or  offering  it  for  sale  until  proper  trustees  should  have  been 
appointed  for  the  purposes  of  the  Act,  and  notice  given  to  them  of 
the  intention  to  sell.  But  in  a  more  recent  case  it  was  held  that  as 
the  purchaser  had  nothing  whatever  to  do  with  the  trustees  except  to 
pay  his  purchase  money  to  them,  the  fact  that  there  were  no  trustees 
at  the  time,  or  that  no  notice  had  been  given  to  them,  was  not  a 
defect  of  the  title  of  the  tenant  for  life  to  sell.  The  non-existence 
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of  trustees  of  the  settlement  is  a  defect  which  may  be  cured  at  any 
time  before  completion  :  Hatten  v.  Russell,  38  Ch.  D.  334. 

In  order  to  induce  the  Court  to  interfere  with  the  tenant  for  life  in 
the  exercise  of  his  powers  it  is  conceived  that  a  case  of  breach  of 
trust  (having  regard  to  s.  53)  must  be  established  against  him. 

Thus  Bacon,  V-C.,  refused  to  grant  an  injunction  on  speculative 
evidence  of  "  experts  "  that  a  large  increase  in  the  value  of  the  pro- 
perty might  be  expected  owing  to  the  construction  of  a  railway  near 
the  property  and  the  consequent  development  of  its  mineral  wealth: 
Thomas  v.  Williams,  24  Ch.  D.  558.  An  injunction  was,  however, 
granted  in  this  case  by  the  Court  of  Appeal  pending  an  appeal  from 
the  judgment  at  the  trial  of  the  action. 

The  powers  conferred  by  this  Act  are  cumulative  and  are  to  prevail 
over  any  inconsistent  provisions  in  the  settlement  (s.  56,  post). 
Thus  where  a  private  estate  Act  gave  a  power  of  sale  to  the  trustees, 
but  enacted  that  certain  specified  lands  should  not  be  sold  unless  it 
should  be  absolutely  necessary  for  the  purposes  of  the  Act,  and  in  • 
that  event  not  until  all  the  other  settled  estates  had  been  sold,  it  was 
held  that  the  tenant  for  life  could  make  a  good  title  to  the  specified 
lands  without  regard  to  the  restrictions  imposed  by  the  Act  of  Par- 
liament :  Re  Chaytor's  Settled  Estate  Act,  25  Ch.  D.  651.  It  is  scarcely 
necessary  to  observe  that  a  private  Act  which  expressly  limited  or 
abrogated  the  powers  of  a  tenant  for  life  under  this  Act  would  be 
effectual,  and  would  amount  to  a  repeal  of  the  Settled  Land  Act  in 
the  particular  case. 

In  order  to  impose  some  check  on  the  improvident  or  fraudulent 
exercise  of  his  powers  by  the  tenant  for  life,  it  is  provided  that  one 
month's  previous  notice  of  his  intention  to  make  a  sale,  exchange, 
partition,  lease,  mortgage  or  charge  shall  be  given  to  the  trustees  of 
the  settlement,  and  to  their  solicitor,  if  he  is  known  to  the  tenant  for 
life,  s.  45,  post,  p.  138.  The  trustees,  however,  are  not  bound  to  take 
any  action  (s.  42);  unless  it  is  conceived  they  are  cognisant  of  an 
intended  fraud  :  see  WJieehvright  v.  Walker,  23  Ch.  D.  752,  at  p.  762  ; 
Hatten  v.  Russell,  38  Ch.  D.  334.  The  provisions  in  the  principal 
Act  as  to  notices  to  the  trustees  seem  to  have  been  considered  too 
stringent,  and  were  modified  by  the  Act  of  1884  ;  which  enacts  by 
s.  5  that  the  notice  may  be  notice  of  a  general  intention  to  make  a 
sale,  exchange,  partition  or  lease.  The  same  section  provides  that  the 
tenant  for  life  is  upon  request  of  a  trustee  to  furnish  him  with  parti- 
culars and  information  as  well  in  relation  to  past  transactions  as  to 
those  in  progress  or  immediately  intended.  The  trustee  is  also 
empowered  to  waive  notice,  or  to  accept  less  than  a  month's 
notice. 

The  most  effectual  safeguard  provided  by  the  Act  against  the  abuse 
of  its  powers  seems  to  be  that  capital  money  arising  under  the  Act 
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can  never  be  received  by  the  tenant  for  life,  but  must  in  all  cases  be        §  3. 
paid  either  to  the  trustees  of  the  settlement  or  into  Court  (s.  22). 

A  decree  for  the  execution  of  the  trusts  of  the  settlement  made   Incidental 
before  the  Settled  Land  Act  came  into  operation  has  been  held  to   matters, 
impose  no  restraint  upon  the  tenant  for  life  in  the  exercise  of  his 
powers  :  Cardigan  v.  Curzon-Howe,  30  Ch.  D.  531,  where  Chitty,  J., 
expressed  an  opinion  that  the  result  would  have  been  the  same  if  the 
decree  had  been  made  subsequently  to  the  commencement  of  the 
Act.   See  as  to  the  effect  of  an  order  for  sale  under  the  Settled  Estates 
Act  upon  the  powers  of  the  tenant  for  life  :  Re  Barrs-Haden's  Settled 
Estates,  32  W.  B.  194. 

The  power  of  sale  may,  it  seems,  be  exercised  by  the  tenant  for 
life  even  where  there  is  a  trust  to  accumulate  rents  for  the  payment 
of  incumbrances  :  Norton  v.  Johnstone,  30  Ch.  D.  649.  Although  the 
result  of  his  doing  so  is  to  give  him  an  advantage  at  the  expense  of 
the  remaindermen  by  accelerating  his  possession  of  the  estate. 

For  the  definition  of  "  tenant  for  life,"  see  s.  2  (7),  and  for  the 
enumeration  of  other  "  limited  owners  "  who  may  exercise  the  powers 
of  a  tenant  for  life,  s.  58,  post,  p.  159. 

The  trustees  of  the  settlement,  or,  if  there  are  none,  some  person 
specially  appointed  by  the  Court  may  exercise  the  powers  in  the 
case  of  an  infant's  land  (s.  60)  ;  and  where  the  tenant  for  life  or  a 
person  having  the  powers  of  a  tenant  for  life  is  a  lunatic  so  found  by 
inquisition  the  Committee  acting  under  an  order  in  lunacy  is  autho- 
rised to  act  on  his  behalf  (s.  62).  Where  the  tenant  for  life  is  him- 
self the  purchaser,  the  trustees  of  the  settlement  are  empowered  by 
the  Act  of  1890  to  exercise  all  his  powers  in  reference  to  negotiating 
and  completing  the  transaction  (Act  of  1890,  s.  12). 

By  the  "  Glebe  Lands  Act,  1888,"  the  incumbent  of  any  benefice   Glebe 
is  authorised  with  certain  restrictions  to  sell  any  glebe  land,  and  the   lands, 
provisions  of  the  Settled  Land  Act,  1882,  are  made  to  apply  as  if  the 
incumbent  were  a  tenant  for  life,  51  &  52  Yict.  c.  20,  s.  8. 

It  may  be  pointed  out  in  connection  with  the  statutory  power  of 
sale,  that  if  trustees  enter  into  a  contract  for  sale,  and  it  turns  out 
that  they  have  no  power  to  sell,  they  cannot  compel  the  purchaser  to 
accept  a  title  from  the  tenant  for  life  under  this  Act  :  Re  Bryant  and 
Barninyliam's  Contract,  44  Ch.  D.  218  ;  Re  Head's  Trustees  and  Mac- 
donahVs  Contract,  45  Ch.  D.  310. 

See,  as  to  the  power  of  the  tenant  for  life  to  deal  with  incumbrances,    Matters 
s.  5  ;  to  enter  into  preliminary  contracts,  s.  31  ;  and  to  complete  the    connected 
sale  by  conveyance,  s.  20  ;  as  to  the  payment  of  the  purchase-money,   ^,lth  l)ower 
s.  22  ;  as  to  the  appointment,  receipts,  and  protection  of  trustees, 
ss.  38-42  ;  and  as  to  the  investment  or  application  by  them  of  the 
money  coming  to  their  hands,  ss.  21,  25,  post,  pp.  83,  98. 

It  will  be  observed  that  the  "  settled  land,"  which  the  tenant  for   \Vhat  may 

be  sold. 
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§  3.  life  is  hereby  empowered  to  sell,  does  not  necessarily  include  the  fee 
simple,  but  is  limited  by  s.  2  (3)  to  the  estate  or  interest  which  is 
the  subject  of  a  settlement.  Where  a  lease  for  years,  or  life,  or  years 
determinable  on  life,  or  any  other  estate  or  interest  less  than  the  fee 
simple,  or  a  reversion  is  sold  under  this  Act,  the  purchase-money  may 
be  dealt  with  under  s.  34,  post.  Under  the  ordinary  power  of  sale  a 
tenant  for  life  in  such  case  accelerates  his  possession  :  Sugden  on 
Powers,  842,  8th  ed.,  and  see  Clark  v.  Seymour,  7  Sim.  67. 

Easements.  Easements  are  also  included  in  the  expression,  "  land "  as  denned 
by  s.  2  (10),  and  a  right  of  way  or  other  easement  appurtenant  to  the 
settled  land  may  accordingly  be  sold  with  the  land  to  which  it  is  ap- 
purtenant. A  distinction  must  be  pointed  out  between  such  ease- 
ments and  those  referred  to  in  sub-s.  1.  The  case  contemplated  by 
that  sub-section  is  the  creation  of  an  easement  de  novo,  not  the  sale  of 
one  already  in  existence.  The  tenant  for  life  may,  for  example, 
grant  for  a  money  consideration,  a  right  of  way  over  the  settled 
land,  either  to  an  adjoining  owner,  or  to  a  purchaser  of  some  other 
part  of  the  property.  See  s.  20,  post,  which  refers  to  the  conveyance 
of  the  land  sold,  and  enables  the  tenant  for  life  to  "  convey  or 
create  "  easements  or  other  rights  or  privileges  in  the  manner  there 
described. 

The  surface  and  the  minerals  may  be  sold  separately  (s.  17) ;  but 
if  the  tenant  for  life  wishes  to  sell  the  timber  he  must  obtain  the 
consent  of  the  trustees  or  an  order  of  the  Court  (s.  35).  The  like 
restriction  is  placed  on  a  sale  of  the  principal  mansion  house  and  the 
pleasure  grounds,  park  and  lands  usually  occupied  therewith  (Act  of 
1890,  s.  10). 

This  sub-section  is  intended  to  supply  the  place  of  the  ordinary 
power  of  enfranchisement,  and  enables  the  tenant  for  life  to  act  as  if 
he  were  the  owner  of  the  fee  simple.  The  enfranchisement  money, 
however,  being  "  capital  money  arising  under  the  Act,"  must,  as  in 
the  case  of  a  sale  under  sub-s.  i.,  be  paid  either  to  the  trustees  or  into 
Court,  as  provided  by  s.  22,  post. 

It  is  to  be  observed  that  the  power  extends  to  the  sale  of  the 
seigniory  of  freehold  land  within  the  manor  ;  and,  semlle,  this  sale 
must  be  made  to  the  freehold  tenant,  and  not  to  a  stranger,  for  the 
words  "  so  as  in  every  such  case  to  effect  an  enfranchisement,"  seem 
to  apply  to  this  case  as  well  as  to  the  enfranchisement,  properly  so 
called,  of  copyhold  or  customary  land. 

"  An  enfranchisement  under  a  power  operates  as  an  appointment 
of  the  fee  of  the  tenement  enfranchised  to  the  copyholder,  so  as  by 
the  union  of  the  freehold  and  copyhold  interests  to  extinguish  the 
latter  and  convert  the  tenure  into  freehold  : "  Dav.  Conv.  iii.  544, 
3rd  ed. 

Sub-s.  3.          If  money  has  to  be  paid  with  the  settled  land  for  equality  of 


Sub-s.  2. 
Manor. 
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exchange,  it  must  be  raised  by  mortgage  under  s.  13,  post;  if  on  the        g  3, 
other  hand  the  equality  money  is  paid  by  the  other  party  the   ~          ~~ 
transaction  partakes  of  the  nature  of  a  sale  (Bartram  v.  Whichcote,  excjjange> 
6  Sim.  86),  and  the  money  received  is  "  capital  money  arising  under 
the  Act."     It  must  therefore  be  paid  to  the  trustees,  or  into  Court 
under  s.  22. 

If  the  consideration  given  for  equality  exceeds  in  amount  or  value  Stamp 
the  sum  of  one  hundred  pounds,  the  principal  or  only  instrument  is  duty, 
chargeable  with  ad  valorem  duty  as  a  conveyance  on  sale  for  the 
same  consideration  :    and  in  any   other  case  with  a  duty  of  ten 
shillings.     See  the  Stamp  Act,  1870  (33  &  34  Viet.  c.  97),  s.  94. 

Incorporeal  hereditaments,  and  an  undivided  share  in  land  are,  by  What  may 
virtue  of  s.  2  (10),  included  in  this  power  ;  and,  by  s.  17,  the  "mines  ^  given  in 
and  minerals  "  may  be  treated  as  distinct  from  the  surface  beneath  e  °  an^e> 
which  they  lie,  and  dealt  with  accordingly. 

The  restriction  in  s.  15,  post,  as  to  the  mansion  house  and  park,  was 
not  extended  to  the  power  of  exchange,  but  now  by  s.  10  of  the  Act 
of  1890  which  repeals  the  former  enactment,  the  tenant  for  life  is 
prohibited  from  exchanging  the  principal  mansion  house  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually  occupied  there- 
with without  the  consent  of  the  trustees  of  the  settlement  or  an  order 
of  the  Court. 

It  will  be  observed  that  the  power  is  unrestricted  as  to  the  tenure  "What  may 
of  the  land  taken  in  exchange.  Freeholds  may,  therefore,  be  ex-  ^  ta'£en  in 
changed  for  copyholds,  or  vice  versa;  and  lands  held  in  common 
socage  for  gavelkind  land  (see  Minet  v.  Leman,  20  Beav.  269  ;  7  D. 
M.  &  G.  340)  ;  but  there  is  no  express  power  to  exchange  freeholds 
for  leaseholds.  The  power  of  exchange,  however,  must  be  read  with 
the  provisions  of  the  Act  as  to  re-investment  of  the  proceeds  of  sale  ; 
for  an  exchange  may  be  regarded  as  a  sale  and  re-investment  carried 
out  by  one  transaction.  By  s.  21  capital  money  may  be  invested  in 
long  leaseholds,  and  it  would  be  a  narrow  construction  to  place  upon 
the  words  of  this  section,  to  hold  that  leaseholds  were  excluded  from 
the  power  of  exchange.  See  also  s.  24,  which  provides  for  the  settle- 
ment of  "  leasehold  land"  acquired  by  purchase,  or  in  exchange,  or 
on  partition. 

This  and  the  following  subsection  have  been  amended  by  s.  5  of 
the  Act  of  1890,  which  is  in  the  following  terms  : — 

5.  On  an  exchange  or  partition  any  easement,  right,  or  privilege  of  Creation 
any  kind  may  be  reserved,  or  may  be  granted  over,  or  in  relation  to  the   of  ease- 
settled  land  or  any  part  thereof,  or  other  land  or  an  easement,  right,  mei}ts  on 
...  *     '     '  i  •    i  i.  ,  i  exchange 

or  privilege  ot  any  kind  may   be  given  or  taken  in  exchange  or   Or  par- 

on  partition  for  land  or  for  any  other  easement,  right,  or  privilege  of  tit  ion. 
any  kind. 

The  power  of  making  partition  here  conferred  is  more  extensive   Sub-s.  ir. 
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than  the  ordinary  power,  which  is  confined  to  the  case  of  an  un- 
divided share  being  comprised  in  the  settlement.  Here  the  power 
includes  that  case,  and  also  that  of  land  originally  settled  in  globo, 
coming  to  be  held  in  undivided  shares  under  the  provisions  of  the 
settlement  itself.  If,  for  example,  there  is  a  devise  to  A.  for  life, 
and  after  his  decease  for  his  children  as  tenants  in  common  for  life 
with  remainders  over,  the  children  of  A.  may  after  his  decease  concur 
in  the  partition  of  the  property. 

In  Re  Fi-ith  and  Osborne,  3  Ch.  D.  618,  it  has  been  held,  "  removing 
the  doubts  of  conveyancers  "  on  the  subject,  that  the  ordinary  power 
of  sale  and  exchange  authorizes  a  partition. 

The  several  powers  conferred  by  this  section  are  affected  in  various 
ways  by  almost  all  the  subsequent  provisions  of  the  Act,  but  the 
special  attention  of  the  reader  may  be  usefully  directed  to  the 
following  table  of  references  : — 

1.  Transfer  of  incumbrances,  s.  5. 

2.  Separate  dealing  with  surface  and  minerals,  s.  17. 

3.  Kaising  money  by  mortgage  for  enfranchisement  or  equality  of 

exchange  or  partition,  s.  18. 

4.  Conveyance  under  the  statutory  power,  s.  20. 

5.  Investment  of  capital  money,  s.  21. 

6.  Settlement  of  land  acquired,  s.  24. 

7.  Preliminary  contracts,  s.  31. 

8.  Notice  to  trustees,  s.  45  ;  Act  of  1884,  s.  5. 

9.  Creation  of  easements,  Act  of  1890,  s.  5. 

4. —  (1.)  Every  sale  shall  be  made  at  the  best  price  that 
"  can  reasonably  be  obtained. 

(2.)  Every  exchange  and  every  partition  shall  be  made 
for  the  best  consideration  in  land  or  in  land  and  money 
that  can  reasonably  be  obtained. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots, 
and  either  by  auction  or  by  private  contract. 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddings 
and  buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made  subject 
to  any  stipulations  respecting  title,  or  evidence  of  title,  or 
other  things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  restriction 
or  reservation  with  respect  to  building  on  or  other  user  of 
land,  or  with  respect  to  mines  and  minerals,  or  with  respect 
to  or  for  the  purpose  of  the  more  beneficial  working  thereof, 
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or  with  respect  to  any  other  thing,  may  be  imposed  or   §^ 

reserved  and  made  binding,  as  far  as  the  law  permits,  by 
covenant,  condition,  or  otherwise,  on  the  tenant  for  life  and 
the  settled  land,  or  any  part  thereof,  or  on  the  other  party 
and  any  land  sold  or  given  in  exchange  or  on  partition  to 
him. 

(7.)  An  enfranchisement  may  be  made  with  or  without 
a  re-grant  of  any  right  of  common  or  other  right,  ease- 
ment, or  privilege  theretofore  appendant  or  appurtenant 
to  or  held  or  enjoyed  with  the  land  enfranchised,  or 
reputed  so  to  be. 

(8.)  Settled  land  in  England  shall  not  be  given  in  ex- 
change for  land  out  of  England. 

The  tenant  for  life  being  bys.  53,  post,  placed  in  the  position  of  a  Sect.  4. 
trustee  for  all  parties  entitled  under  the  settlement,  the  rules  which  Reguia. 
govern  sales,  &c.,  by  persons  in  a  fiduciary  position  would  seem  to   tions  re- 
apply  to  the  exercise  of  the  powers  under  this  Act,  as  to  which,  see   sP^ctl"S 
Dart,  V.  &  P.  58,  et  seq.,  6th  ed.     The  most  important  of  those  rules, 
however,  are  in  this  section  expressly  enacted. 

A  purchaser  or  other  person  dealing  in  good  faith  with  the  tenant 
for  life  is  amply  protected  by  s.  54,  post,  and  is  to  be  taken  to  ha^e 
given  the  best  price  or  consideration  that  could  reasonably  be 
obtained  by  the  tenant  for  life,  and  to  have  complied  with  all  the 
requisitions  of  the  Act. 

The  "  best  price  "  depends  of  course  on  the  circumstances  of  each   Sub-ss. 
particular  case  :  but  it  is  certain  that  if  fiduciary  vendors  fail  in   1,  2. 
reasonable  diligence — if  they  contract  under  circumstances  of  haste    "Best 
and  improvidence — if  they  make  the  sale  with  a  view  to  advance  the  P"ce-" 
particular  purposes  of  one  party  at  the  expense  of  another,  the  Court 
•will  not  enforce  specific  performance  of  the  contract :  Ord  v.  Noel, 
5  Mad.  438. 

Where  the  sale  is  made  by  the  tenant  for  life,  as  under  this  Act 
there  seems  to  be  no  reason  to  scrutinize  closely  the  amount  of  the 
purchase-money,  since  his  interests  are,  in  that  respect,  coincident 
with  those  of  the  remaindermen.  Still  he  must  "  use  all  reasonable 
diligence— as  if  the  estate  were  his  own,  to  obtain  a  fair  price  ;  and 
therefore  should  ascertain  its  value,  even  at  the  expense  of  a  valua- 
tion, where  circumstances  seem  to  render  such  a  course  expedient." 
Dart,  V.  &  P.  90,  6th  ed. 

The  price  ought  not  to  be  left  to  the  determination  of  valuers 
(ibid.);  nor  is  the  tenant  for  life  in  general  justified  in  granting  an 
option  to  purchase  at  a  future  time  for  a  fixed  price  :  Clay  v.  Eufford 
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§  4.  5  De  G.  &  Sm.  768,  780  ;  Oceanic  Steam  Navigation  Co.  v.  Suther- 
berry,  16  Ch.  D.  236.  But  it  is  provided  by  s.  2  of  the  Act  of  1889 
that  such  an  option  may  be  conferred  by  a  building  lease  provided  it 
is  limited  to  a  period  of  ten  years. 

The  price  should  consist  of  a  gross  sum,  and  not  a  rent- charge  : 
Head  v.  Shaw,  Sug.  on  Powers,  953,  8th  ed.  See,  however,  s.  9  of  the 
Act  of  1890  which  authorizes  the  reservation  of  a  perpetual  rent- 
charge  on  a  grant  for  building  purposes. 

By  the  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Viet. 
c.  70),  s.  74,  the  provisions  of  this  section  as  to  "  best  price "  are 
modified  in  the  case  of  a  sale,  exchange,  or  lease,  made  for  the 
purpose  of  the  erection  on  the  land  of  dwellings  for  the  working 
classes.  The  section  is  in  the  following  terms  : — 

"74.— (1.)  The  Settled  Land  Act,  1882,  shall  be  amended  as 
follows : — 

"(«.)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of  the 
said  Act,  when  made  for  the  purpose  of  the  erection  on 
such  land  of  dwellings  for  the  working  classes,  may  be 
made  at  such  price,  or  for  such  consideration,  or  for  such 
rent,  as  having  regard  to  the  said  purpose,  and  to  all  the 
circumstances  of  the  case,  is  the  best  that  can  be  reasonably 
obtained,  notwithstanding  that  a  higher  price,  considera- 
tion, or  rent  might  have  been  obtained  if  the  land  were 
sold,  exchanged,  or  leased  for  another  purpose." 
See,  also,  with  reference  to  this  enactment,  s.  18  of  the  Act  of  1890, 
which  materially  extends  the  meaning  of  the  expression  "  working 
classes." 

There  seems  to  be  110  reason  to  prevent  capital  money  arising 
under  one  settlement  from  being  employed  in  the  purchase  of  settled 
land  comprised  in  another;  and  it  would  seem  that  two  "limited 
owners  "  may  exchange  parts  of  their  respective  estates. 

Semble,  notwithstanding  Fcrrand  v.  Jnison,  4  Hare,  344,  385,  that 
inadequacy  of  price  would  not,  under  this  Act,  prevent  the  power 
from  being  legally  exercised,  so  as  to  pass  the  legal  estate  under 
s.  20,  post,  the  purchaser  being  protected  by  s.  54  if  dealing  in  good 
faith. 

Timber.  Even  if  the  tenant  for  life  is  unimpeachable  for  waste,  the  timber 

must  be  sold  with  the  land  :  Cholmeleij  v.  Paxton,  3  Bing.  207  ; 
Cockerell  v.  Cliolmeley,  1  E.  &  M.  418  ;  Sugden  on  Powers,  864, 
8th  ed.  Express  authority  is  given  by  s.  17  in  the  case  of  an  un- 
divided share,  to  concur  with  the  owners  of  the  other  shares  in  the 
sale  of  the  property  as  a  whole,  but  there  is  no  power  to  sell  jointly 
with  the  owner  of  an  adjoining  property  :  Rede  v.  Oakes,  4  D.  J.  &  S. 
505 ;  Tolson  v.  Sheard,  5  Ch.  D.  19  ;  or  with  the  owner  of  a  beneficial 
lease,  or  reversion,  unless  such  a  sale  is  advantageous  and  the 
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purchase-money  is  apportioned  before  completion  :  In  re  Cooper  and 
Allen's  Contract,  4  Ch.  D.  802  ;  and  see  as  to  the  application  of  the 
purchase-money  in  the  case  of  a  lease  or  reversion,  s.  34,  post,  p.  122. 

Sub-sections  3 — 5,  which  prescribe  the  manner  in  which  the  sale 
is  to  be  made,  merely  express  the  general  law  as  to  sales  by  fiduciary 
vendors.  See  s.  35  of  the  Conv.  Act,  1881.  The  tenant  for  life 
under  this  section  has  a  wide  discretion  as  to  the  conditions  of  sale, 
which  he  thinks  it  expedient  to  adopt  ;  still,  having  regard  to  s.  53, 
post,  he  is  bound  to  exercise  his  discretion  for  the  benefit  of  all 
persons  entitled  under  the  settlement.  Being  in  the  position  of  a 
trustee,  he  is  liable,  notwithstanding  the  Trustee  Act,  1888  (51  &  52 
Viet.  c.  59),  s.  3,  to  be  restrained  from  employing  unduly  depreciatory 
conditions.  See  Dance  v.  Goldingham,  L.  B.  8  Ch.  902. 

Sub-section  6  enables  a  tenant  for  life  to  enter  into  restrictive 
covenants  as  to  any  part  of  the  settled  land  not  disposed  of,  and  also 
to  sell  subject  to  similar  covenants  on  the  part  of  the  purchaser. 

It  is  submitted  that,  having  regard  to  the  qualifying  words  "  as 
far  as  the  law  permits"  the  extent  to  which  these  covenants  maybe 
made  to  bind  an  assignee,  has  not  been  altered  by  this  section  ;  the 
object  being  to  place  the  tenant  for  life  in  the  position  of  an  absolute 
owner  for  the  purposes  of  sale,  exchange  or  partition. 

In  the  leading  case  of  Talk  v.  Moxhay,  2  Ph.  774,  it  was  decided, 
that  a  covenant  by  a  purchaser  to  use  or  abstain  from  iising  the  land 
in  a  particular  way,  will  be  enforced  in  equity  against  all  subse- 
quent purchasers  with  notice,  independently  of  the  question  whether 
the  covenant  runs  with  the  land  or  not ;  but  this  doctrine  has  been 
recently  held  not  to  extend  to  affirmative  covenants  :  Haywood  v.  Tlie 
BrunsH-ick  Benefit  B.  Soc.,  8  Q.  B.  D.  403 ;  London  and  South- 
western Ry.  Co.  v.  Gomm,  20  Ch.  D.  562  :  Austerberry  v.  Corporation 
of  Oldham,  29  Ch.  D.  750,  overruling  Cooke  v.  Chilcott,  3  Ch.  D.  694. 

Constructive  notice  of  the  covenant  is  sufficient  to  bind  an  assignee : 
Parker  v.  Whyte,  1  H.  &  M.  167  ;  Wilson  v.  Hart,  L.  E.  1  Ch.  463  ; 
and  if  he  does  not  get  the  legal  estate,  notice  is  immaterial.  See 
London  and  South-Western  Ry.  Co.  v.  Gomm,  supra. 

Where  land  is  sold  on  a  general  building  scheme,  the  restrictive 
covenants  of  each  purchaser  are  in  the  nature  of  a  reservation  by 
the  vendor  for  the  benefit  of  the  other  piirchasers,  any  one  of  whom 
may  accordingly  enforce  the  obligation  of  the  covenant  :  Western  v. 
Macdtrmott,  L.  E.  2  Ch.  72  ;  Gaskin  v.  Balls,  13  Ch.  D.  324.  See 
Nottingham  Brick  and  Tile  Co.  v.  Butler,  16  Q.  B.  D.  778.  And  the 
vendor  himself  may  be  restrained  from  violating  or  authorising  the 
violation  of  the  building  scheme.  Mackenzie  v.  Childers,  43  Ch.  D. 
265,  and  see  Spiccr  \.  Martin,  14  App.  Cas.  12.  But  if  part  of  the 
property  is  sold  to  a  purchaser  with  a  restrictive  covenant,  and  after- 
wards the  rest  is  sold  without  any  mention  of  the  covenant,  there  is 
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in  such  a  case  no  privity  between  the  two  purchasers,  and  the  second 
has  no  right  to  enforce  the  covenant :  Keates  v.  Lyon,  L.  R.  4  Ch.  218  ; 
Master  v.  Hansard,  4  Ch.  D.  718  ;  Renals  v.  Coidishaw,  11  Ch.  D. 
866. 

The  restrictions  or  reservations  with  respect  to  mines  and  minerals 
referred  to  in  this  sub-section  seem  to  be  of  a  different  character 
from  the  rights  and  easements  which  may  be  granted  or  reserved 
under  s.  17.  The  latter  are  intended  to  enlarge  the  rights  of  the 
person  taking  the  mine,  the  provisions  of  the  present  sub-section  on 
the  contrary  are  pointed  to  a  restriction  of  the  full  rights  of  owner- 
ship. For  example,  upon  the  sale  of  mines  apart  from  the  surface, 
the  purchaser  may  under  this  section,  covenant  not  to  work  the  mine 
so  as  to  let  down  the  surface,  or  the  tenant  for  life  may  covenant  to 
work  adjacent  mines  so  as  not  to  interfere  with  those  which  have 
been  sold. 

"  Rights  of  common  in  the  waste  of  the  manor  are  extinguished  by 
enfranchisement,  unless  they  should  be  specially  preserved  to  the 
copyholder  under  terms  equivalent  to  a  re-grant  : "  Scriven,  283,  6th 
ed.  ;  Bradshaw  v.  Eyr,  Cro.  Eliz.  570  ;  but  it  is  said  that  these  rights, 
although  legally  extinguished,  subsist  in  equity  :  Sty  ant  v.  $  taker, 
2  Vern.  250 ;  Dav.  Conv.,  ii.,  pt.  i.  388,  4th  ed. ;  iii.  545,  3rd  ed. 

"England"  includes  "Wales,"  20  Geo.  II.  c.  42, s.  3. 


§5. 


&c. 


Special  Powers. 

6.  Where  on  a  sale,  exchange,  or  partition,  there  is  an 
Transfer  incumbrance  affecting  land  sold  or  given  in  exchange  or 
of  mcum-  on  partition,  the  tenant  for  life,  with  the  consent  of  the 

brances  on 

land  sold,  incuinbrancer,  may  charge  that  incumbrance  on  any  other 
part  of  the  settled  land,  whether  already  charged  therewith 
or  not,  in  exoneration  of  the  part  sold  or  so  given,  and,  by 
conveyance  of  the  fee  simple,  or  other  estate  or  interest 
the  subject  of  the  settlement,  or  by  creation  of  a  term 
of  years  in  the  settled  land,  or  otherwise,  make  provision 
accordingly. 

The  Act  contemplates,  as  pointed  out  by  Mr.  Justice  Stirling  in 
Re  Lord  Stamford's  Settled  Estates,  43  Ch.  D.  84,  93,  that  the  settled 
land  may  as  to  part  be  subject  to  a  charge,  and  as  to  the  rest  free 
from  it  ;  and  this  section  enables  the  tenant  for  life  in  such  a  case, 
with  the  consent  of  the  incumbrancer,  to  shift  the  charge  from  one 
part  of  the  land  to  another,  for  the  purpose  of  making  a  title  free 
from  incumbrances.  In  order  to  ascertain  the  scope  of  this  section 
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it  should  be  read  with  s.  20,  post,  which  provides  that  the  conveyance  §  5. 
of  the  tenant  for  life  under  the  Act  shall  be  effectual  to  pass  the  land 
conveyed,  discharged  from  estates,  interests  and  charges  subsisting  or 
to  arise  under  the  Settlement,  but  subject  (inter  alia)  to  (i)  charges 
having  priority  to  the  Settlement ;  (2)  charges  created  for  securing 
money  actually  raised  at  the  date  of  the  deed  ;  and  (3)  all  grants  of 
easements,  rights  of  common,  or  other  rights  or  privileges  granted  or 
made  for  value  in  money  or  money's  worth,  or  agreed  so  to  be,  before 
the  date  of  the  deed,  if  they  are  binding  on  the  Successors  in  title  of 
the  tenant  for  life.  It  is  to  clear  the  land  sold  from  such  charges  as 
these  that  the  aid  of  the  present  section  is  required  ;  and  it  is  not 
unreasonable  to  construe  it  as  limited  to  the  cases  for  which  it  is 
actually  necessary.  The  words  of  the  section  are  wide  enough  to 
enable  a  tenant  for  life,  who  had  mortgaged  his  life  interest  in  one 
part  of  the  property,  to  sell  that  part  free  from  the  incumbrance,  and 
to  charge  his  personal  debt  upon  the  inheritance  of  any  other  part  of 
the  estate. 

The  tenant  for  life,  however,  in  exercising  this,  as  well  as  all  other  Tenant  for 
powers  under  the  Act,  is  in  the  position  of  a  trustee,  and  must  have  life  a 
regard  to   the  interests  of   all  persons   entitled  under  the  settle-  trustee- 
nient  (s.  53)  ;  and  he  cannot  therefore  by  transferring  an  incum- 
brance be  permitted  to  prejudice  the  interests  of  the  remainderman. 
It  is  also  possible  that  the  section  may  be  read  as  not  authorizing 
the  tenant  for  life  to  alter  the  nature   or  extent  of  the  security 
held  by  the  incumbrancer  before  the  transfer.     If  so  the  alternative 
given  by  the  words — "  by  conveyance  of  the  fee  simple  or  by  creation 
of  a  term  of  years  in  the  Settled  land,  or  otherwise  " — must  be  deter- 
mined by  the  nature  of  the  incumbrance  and  not  by  the  agreement 
between  the  tenant  for  life  and  the  incumbrancer. 

A  question  seems  to  arise  whether,  having  regard  to  the  words  "in 
exoneration  of  the  part  sold  or  so  given,"  the  concurrence  of  the 
incumbrancer  in  the  conveyance  of  the  exonerated  land  is  in  any  case 
necessary.  It  is  conceived  that  the  land  is  freed  from  the  incum- 
brance by  force  of  the  Statute  and  that  no  conveyance  by  the 
incumbrancer  is  requisite  in  order  to  revest  the  estate. 

It  is  presumed  that  the  Stamp  duty  payable  on  a  deed  transferring  Stamp 
an  incumbrance  under  this  section  is  only  ten  shillings.  cluty- 
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6.  A  tenant  for  life  may  lease  the  settled  land  or  any       §  6. 
part  thereof,  or  any  easement,  right,  or  privilege  of  any  Power  for 
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kind,  over  or  in  relation  to  the  same,  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  any  term  not 
exceeding — 

(i.)  In  case  of  a  building  lease,  ninety-nine  years  : 
(ii.)  In  case  of  a  mining  lease,  sixty  years  : 
(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

The  manner  in  which  the  powers  by  this  section  conferred  in 
general  terms  are  to  be  exercised  is  regulated  by  s.  7  ;  and  further 
provisions  are  contained  as  to  building  and  mining  leases  in  ss.  8 — 11. 
The  tenant  for  life  under  this  section  takes  more  extensive  powers  of 
granting  leases  than  those  conferred  upon  the  Court  by  the  Settled 
Estates  Act,  1877  (40  &  41  Viet.  c.  18),  s.  4. 

The  powers  of  granting  leases  for  twenty-one  years,  conferred  upon 
tenants  in  tail  by  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74), 
ss.  15,  41,  and  upon  tenants  for  life  and  other  limited  owners  by  the 
Settled  Estates  Act,  1877  (40  &  41  Viet.  c.  18),  s.  46,  are  practically 
superseded  by  the  wider  provisions  of  the  present  Act,  except  that  as 
a  tenant  in  dower  is  not  included  among  the  "  limited  owners  " 
entitled  to  exercise  the  powers  of  a  tenant  for  life  (s.  58),  it  may  still 
be  necessary  for  her  to  avail  herself  of  the  46th  section  of  the  Settled 
Estates  Act. 

It  is  to  be  observed  that  any  leasing  powers  which  may  be  vested 
in  trustees  are  not  taken  away  by  this  Act,  but  they  cannot  now  be 
exercised  without  the  consent  of  the  tenant  for  life  (s.  56). 

The  tenant  for  life  cannot  by  assignment,  release   or  contract 
deprive  himself  of  the  powers  here  conferred  upon  him  ;  and  although 
he  is  precluded  from  exercising  them  to  the  prejudice  of  his  assignee, 
lie  may,  unless  the  assignee  is  in  possession,  grant  leases  (without 
fine)  as  if  no  assignment  had  taken  place  :  s.  50,  post. 

On  comparing  the  provisions  of  this  and  the  next  section,  with 
s.  18  of  the  Conveyancing  Act,  1881,  it  will  be  noticed  that  a  tenant 
for  life  has  as  against  the  mortgagee  of  his  life  interest  actually  larger 
powers  of  granting  leases  than  if  he  were  a  person  absolutely  entitled 
to  the  equity  of  redemption. 

If  a  tenant  for  life  purports  to  grant  a  lease  for  a  longer  term  than 
is  here  authorized,  the  lease  will  be  good  pro  tanto  :  Campbell  v. 
Leach,  Amb.  740  ;  Sugden  on  Powers,  519,  567,  8th  ed. 

The  words  "  whether  involving  waste  or  not "  do  not,  it  is  sub- 
mitted, authorize  the  tenant  for  life  to  grant  a  lease  expressed  to  be 
"  without  impeachment  of  waste,"  for  the  insertion  of  these  words 
would  enable  the  lessee  to  cut  timber,  plough  up  ancient  meadow  or 
pasture  and  open  mines  which  would  be  opposed  to  the  general 
scheme  of  the  Act.  See,  however,  s.  7  of  the  Act  of  1890,  which 
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implies  that  in  some  leases  for  twenty-one  years  the  lessee  may  be  §  6. 
"  exempted  from  punishment  for  waste."  The  meaning  to  be  attached 
to  these  words  probably  is  that  the  lease  is  to  be  valid  notwithstanding 
that  the  commission  of  Avaste  is  necessarily  involved  in  the  purpose 
for  which  it  is  granted,  as,  for  example,  the  opening  of  mines,  or  the 
destruction  of  old  houses  with  a  view  to  building  on  their  site.  The 
position  of  the  lessee  as  regards  waste  is  independent  of  whether  the 
tenant  for  life  is  himself  impeachable  or  unimpeachable  ;  but  depends 
entirely  on  what  is  reasonably  necessary  to  carry  out  the  purpose  for 
whch  the  lease  is  granted.  He  is  liable  for  acts  of  waste,  except  so 
far  as  they  are  expressly  or  impliedly  sanctioned  by  the  lease,  but 
not,  it  seems,  for  permissive  waste.  Re  Cartivright,  41  Ch.  D.  532. 
See,  however,  Davies  v.  Davies,  38  Ch.  D.  499. 

7. —  (1.)  Every  lease  shall  be  by  deed,  and  be  made  to  §  7. 
take  effect  in  possession  not  later  than  twelve  months  after  Regula- 
its  date.  tions:.re- 

specting 

(2.)  Every  lease  shall  reserve  the   best  rent  that  can  leases 
reasonably  be  obtained,  regard  being  had  to  any  fine  taken,  gen< 
and  to  any  money  laid  out  or  to  be  laid  out  for  the  benefit 
of  the  settled  land,  and  generally  to  the  circumstances  of 
the  case. 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee 
for  payment  of  the  rent,  and  a  condition  of  re-entry  on  the 
rent  not  being  paid  within  a  time  therein  specified  not 
exceeding  thirty  days. 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by 
the  lessee  and  delivered  to  the  tenant  for  life ;  of  which 
execution  and  delivery  the  execution  of  the  lease  by  the 
tenant  for  life  shall  be  sufficient  evidence. 

(5.)  A  statement,  contained  in  a  lease  or  in  an  indorse- 
ment thereon,  signed  by  the  tenant  for  life,  respecting 
any  matter  of  fact  or  of  calculation  under  this  Act  in 
relation  to  the  lease,  shall,  in  favour  of  the  lessee  and  of 
those  claiming  under  him,  be  sufficient  evidence  of  the 
matter  stated. 

The  regulations  here  laid  down  differ  from  the  conditions  annexed  gect.  7. 
to  the  ordinary  power,  by  permitting  a  fine  to  be  taken,  and  by  Regula- 
enabling  the  tenant  for  life  to  sign  a  conclusive  statement  respecting  tions  re- 

any  matter  of  fact  or  of  calculation,  under  the  5th  sub  section.  specting 

*  leases. 
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§  7.  It  would  seem  that  whether  the  conditions  of  this  section  are 

complied  with,  or  not,  the  power  will  be  well  exercised,-  and  the 
lease  valid,  if  the  lessee  is  a  person  dealing  in  good  faith  within  the 
meaning  of  s.  54  ;  the  remedy  of  the  remainderman  being  confined 
to  an  action  against  the  tenant  for  life  in  respect  of  a  breach  of  trust. 
See  s.  53.  But  if  the  lessee  knows  of  the  irregularity  the  lease  may 
be  set  aside.  See  Selu-yn  v.  Garfit,  38  Ch.  D.  273. 

If  a  tenant  for  life  acting  bond  fide,  purports  to  grant  a  lease  in 
excess  of  his  powers,  it  may  in  some  cases  be  upheld  with  such  varia- 
tions as  may  be  necessary  to  bring  it  into  conformity  with  the 
statutory  power,  for  by  12  &  13  Viet.  c.  26,  every  lease  under  a 
power,  which  is  invalid  by  reason  of  the  non-observance  or  omission 
of  some  condition  or  restriction,  or  by  reason  of  any  other  deviation 
from  the  terms  of  such  power,  will,  if  made  lond  fide,  and  the  lessee 
has  entered  under  it,  operate  as  a  contract  for  a  lease,  subject  to  any 
variation  which  may  be  necessary  to  bring  it  into  conformity  with 
the  power.  See  also  as  to  the  confirmation  of  invalid  leases  by  the 
remainderman,  13  &  14  Viet.  c.  17. 

If  a  building  lease  is  invalid  as  a  building  lease  on  account  of  the 
omission  of  a  covenant  to  build,  the  defect  is  not  one  which  can  be 
regarded  as  falling  within  the  terms  of  the  statute,  and  cannot  be 
cured  by  treating  the  lease  as  an  ordinary  one  for  twenty-one  years. 
Hallett  to  Martin,  24  Ch.  D.  624.  See  also  Gas  Light  and  Coke 
Company  v.  Towse,  35  Ch.  D.  519. 

Section  7  of  the  Act  of  1890  modifies  this  sub- section  by  enacting 
that  a  tenant  for  life  may  grant  a  lease  by  writing  under  hand  only, 
"  when  the  term  does  not  extend  beyond  three  years  from  the  date  of 
the  writing."  The  tenant  for  life  has,  however,  under  s.  31,  post, 
power  to  contract  to  grant  a  lease,  and  such  a  contract,  when  capable 
of  being  specifically  enforced,  places  the  parties  in  the  same  position 
as  if  a  lease  had  been  made  under  seal.  Walsh  v.  Lomdale,  21  Ch.  D. 
9  ;  Swain  v.  Ayres,  21  Q.  B.  D.  289. 

Sub-s.  2.          Whether  the  "  best  rent "  is  reserved  or  not,  is  a  question  for  the 

Best  rent,     jury  :   Wright  v.  Smith,  5  Esp.  203.     See  also  Roe  v.  Archbishop  of 

York,  6  East,  86,  where  it  was  held  that  improvements  made  by  the 

tenant  would  not  justify  a  lease  at  an  undervalue.     This  doctrine  is 

abolished  by  the  present  enactment,  since  it  expressly  provides  that 

money  laid  out  for  the  benefit  of  the  settled  land  may  be  taken  into 

account  in  determining  the  rent :  but  it  is  of  course  to  be  understood 

that  the  improvements  must  be  permanent  in  their  nature,  and  not 

such  as  would  be  exhausted  during  the  term  of  the  lease.  See  Sugden 

on  Powers,  779,  8th  ed.     The  tenant  for  life  is  not  bound  to  accept 

!  the  highest  offer  made  to  him,  "  for  in  the  choice  of  a  tenant  there 

/  are  many  things  to  be  regarded  besides  the  mere  amount  of  the  rent 
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offered  : "  Doe  v.  Radcli/e,  10  East,  278 ;  Dyas  v.  Cruise,  2  Jo.  &        §  7. 
Lat.  460. 

According  to  Lord  Eldon,  the  "  leading  criterion  "  in  these  cases  is, 
"  whether  the  man  who  makes  the  lease  has  got  as  much  for  others 
as  he  has  got  for  himself ; "  Sugden  on  Powers,  785,  8th  ed.  See 
also  Doe  v.  Bettison,  12  East,  305. 

The  value  of  a  lease  surrendered  under  s.  13,  post,  may,  it  seems, 
be  taken  into  account  in  estimating  the  rent  to  be  reserved  :  see  Re 
Rawlins'  Estate,  L.  E.  1  Eq.  286. 

Except  in  building  and  mining  leases  (see  ss.  8,  9),  the  rent  should 
be  uniform  throughout  the  term.  The  reservation  of  a  progressively 
increasing  rent  is  not  authorized  by  the  power.  See  Halldt  to 
Martin,  24  Ch.  D.  624  at  p.  632 ;  and  a  progressively  diminishing 
rent  would  be  open  to  still  graver  objections. 

A  covenant  of  renewal  at  a  specified  rent  is  not  void,  but  it  cannot 
be  enforced  unless  when  the  time  comes  for  renewal  the  rent  is  the 
best  that  could  then  be  reasonably  obtained.  See  Gas  Light  and  Coke 
Company  v.  Tov:se,  35  Ch.  D.  519. 

Where  a  lease  of  a  holding  to  which  the  Agricultural  Holdings 
Act,  1883,  applies,  is  made  to  the  tenant  of  the  same,  it  is  by  that 
Act  provided  that  it  shall  not  be  necessary  in  estimating  the  rent  to 
be  reserved  to  take  into  account  against  the  tenant  the  increase  (if 
any)  in  the  value  of  such  holding  arising  from  any  improvements 
made  or  paid  for  by  him  on  sucli  holding.  46  &  47  Tict.  c.  61,  s.  43. 

The  Housing  of  the  Working  Classes  Act,  1890,  enacts  that  any 
lease  of  land  in  pursuance  of  the  Settled  Land  Act,  when  made  for 
the  purpose  of  the  erection  on  such  land  of  dwellings  for  the  working 
classes,  may  be  made  at  such  rent  as  having  regard  to  the  said 
purpose,  and  to  all  the  circumstances  of  the  case,  is  the  best  that  can 
be  reasonably  obtained,  notwithstanding  that  a  higher  rent  might 
have  been  obtained  if  the  land  were  leased  for  another  purpose. 
53  &  54  Viet.  c.  70,  s.  74.  And  see  s.  18  of  the  Act  of  1890,  which 
extends  the  meaning  of  the  expression  "working  classes." 

A  fine  received  on  the  grant  of  a  lease  is  to  be  deemed  capital  money  {Fine, 
arising  under  the  act :  Act  of  1884,  s.  4.     It  should  accordingly  be  / 
paid  either  to  the  trustees  of  the  settlement  or  into  Court,  as  provided  I 
by  s.  22,  post. 

The  covenant  for  payment  of  rent  will,  as  a  general  rule,  be   gub  s  3. 
entered  into  with  the  tenant  for  life  ;  and,  whether  he  has  a  legal   Covenant 
estate  or  not,  the  benefit  of  the  covenant  will,  under  s.  10  of  the  by  lessee. 
Conv.  Act,  1881,  be  annexed  and  incident  to  and  go  with  the  rever- 
sionary estate  in  the  land. 

The  counterpart  is,  for  many  pxirposes,  evidence  against  the  Sub-s.  4. 
lessee  :  Roe  v.  Don's,  7  East,  363  ;  Houyhton  v.  Keenly,  18  C.  B.  235  ;  Counter- 
Taylor  on  Evidence,  393,  8th  ed.  ;  and  where  there  is  a  manifest  Part- 
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error  in  the  lease,  the  counterpart  may  be  looked  at  to  correct  the 
mistake:  Bwchell  v.  Clark,  2  0.  P.  D.  88. 

The  object  of  sub-s.  5  seems  to  be  to  enable  the  lessee  to  sell  his 
interest  without  being  subject  to  inquiry  as  to  compliance  with  the 
statutory  regulations.  Section  54  protects  him  "  as  against  all  parties 
entitled  under  the  settlement,"  a  "  conchisive  statement "  under  this 
sub-section  furnishes  him  with  evidence  against  all  the  world.  The 
onus  lies  on  the  purchaser  of  a  lease  of  showing  that  the  lease  was 
not  duly  granted,  Conv.  Act,  1881,  s.  3  (4);  and  the  " statement " 
which,  it  is  to  be  observed,  must  be  either  contained  in,  or  indorsed 
upon  the  lease,  thus  answers  possible  requisitions  by  way  of  anti- 
cipation. The  "  matter  of  calculation  "  here  referred  to  appears  to  be 
the  determination  of  the  minimum  rent,  under  a  building  agreement 
in  the  manner  provided  by  s.  8  (3) ;  and,  of  course,  cannot  refer  to 
"  matter  of  calculation  "  properly  so  called,  viz.,  purely  arithmetical 
processes.  The  conclusive  statements  signed  by  the  tenant  for  life 
may  also  be  advantageously  employed,  when  the  lessee  wishes  to 
preserve  evidence  of  the  fact  that  he  has  erected  buildings,  or  ex- 
pended a  certain  amount  in  repairs,  or  improvements,  in  accordance 
with  a  previous  agreement.  See  s.  8. 


§8. 
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Building  and  Mining  Leases. 

8. — (1.)  Every  building  lease  shall  be  made  partly  in 
consideration  of  the  lessee,  or  some  person  by  whose  direc- 
tion the  lease  is  granted,  or  some  other  person,  having 
erected,  or  agreeing  to  erect,  buildings,  new  or  additional, 
or  having  improved  or  repaired,  or  agreeing  to  improve 
or  repair,  buildings,  or  having  executed,  or  agreeing  to 
execute,  on  the  land  leased,  an  improvement  authorized 
by  this  Act,  for  or  in  connection  with  building  purposes. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less 
than  the  rent  ultimately  payable,  may  be  made  payable  for 
the  first  five  years  or  any  less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots, 
the  entire  amount  of  rent  to  be  ultimately  payable  may  be 
apportioned  among  the  lots  in  any  manner ;  save  that — 
(i.)  The  annual  rent  reserved  by  any  lease  shall  rot 

be  less  than  ten  shillings  ;  and 

(ii.)  The  total  amount  of  the  rents  reserved  on  all 
leases  for  the  time  being  granted  shall  not  be 
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less  than  the  total  amount  of  the  rents  which,  §  8- 
in  order  that  the  leases  may  be  in  conformity 
with  this  Act,  ought  to  be  reserved  in  respect  of 
the  whole  land  for  the  time  being  leased ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed 
one  fifth  part  of  the  full  annual  value  of  the 
land  comprised  in  that  lease  with  the  buildings 
thereon  when  completed. 

Compare  the  definitions  of  "  Building  purposes "  and  "  Building  Sect.  8. 
lease"  ins.  2  (10)  iii.,  ante,  p.  26,  with  the  more  elaborate  description  Kegula- 
of  a  building  lease  contained  in  this  section.     It  is  important  to  ^1°MS1-astrto 
observe  that  no  distinction  is  drawn  between  a  building  lease  and  a  leases.  ° 
repairing  lease.     The  erection  of  ne\r,  and  the  improvement   or 
repair  of    existing  buildings  are   both   "  building  purposes,"  and 
equally  authorize  the  grant  of  a  lease  for  99  years.     In  Truscott  v. 
Diamond  Rock  Boring  Co.,  20  Ch.  D.  251,  there  was  power  to  lease 
the  premises  "  to  any  person  or  persons  who  shall  improve  or  repair 
the  same,  or  covenant  or  agree  to  improve  or  repair  the  same,"  and 
it  was  held  that  an  agreement  that  the  lessee  should  "  do  necessary 
repairs"  sufficiently  complied  with  the  terms  of  the  power.     See 
also  Ea.ston  v.  Pratt,  2  H.  &  C.  676  ;  Sugden  on  Powers,  829,  8th  ed. 
It  would  seem,  having  regard  to  the  foregoing  decisions,  that  if  the 
lease  contains  the  common  covenant  to  repair  it  is  a  building  lease 
within  the  meaning  of  this  section,  although  there  may  be  no  ex- 
penditure of  capital  by  the  lessee  on  the  demised  premises. 

It  is  enacted  by  the  Act  of  1889  that  any  building  lease  and  any   Option  of 
agreement  for  granting  building  leases  under  this  Act  may  contain  purchase, 
an  option,  to  be  exercised  at  any  time  within  an  agreed  number  of 
years  not  exceeding  ten,  for  the  lessee  to  purchase  the  land  leased  at 
a  price  fixed  at  the  time  of  the  making  of  the  lease  or  agreement  for 
the  lease,  such  price  to  be  the  best  which,  having  regard  to  the  rent 
reserved,  can  reasonably  be  obtained,  and  to  be  either  a  fixed  sum  of 
money  or  such  a  sum  of  money  as  shall  be  equal  to  a  stated  number 
of  years  purchase  of  the  highest  rent  reserved  by  the  lease  or  agree- 
ment :  52  &  53  Viet.  c.  36,  s.  2. 

As  to  the  extent  of  ground  which  may  be  included  in  a  building  Extent  of 
lease,  see  Cooper  \.  Denne,  4  Bro.  C.  C.  80  ;  Higgins  v.  Rosse,  3  Bli.   ground. 
112;  and  Chance  on  Powers  (2399).     It  seems  that  if  an  ordinary 
building  agreement  provides  that  one  plot  is  to  be  left  vacant  of 
buildings,  the  agreement  will  not  be  valid  within  the  meaning  of 
this  section  :  Re  Sahin's  Settled  Estates,  30  S.  J.  62. 

Xo  additional  duty  is  payable  in  respect  of  improvement!  on,  or 
additions  to  the  demised  property  ;  The  Stamp  Act,  ]  870  (33  &  34 
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Viet.  c.  97),  s.  98  ;  and  see  33  &  34  Viet.  c.  44,  overruling  the  de- 
cision in  Re  Bolton's  Lease,  L.  R.  5  Ex.  82. 

It  is  not  uncommon  in  building  contracts  to  provide  that  the 
builder,  instead  of  taking  a  lease  of  the  premises  in  his  own  name, 
may  require  leases  of  the  separate  houses  to  be  granted  direct  to  his 
nominees,  the  rent  being  apportioned  by  the  architect  of  the  lessor  ; 
and  this  sub-section  is  probably  intended  to  provide  for  such  a  case. 
See  Gust  v.  Middleton,  3  D.  F.  &  J.  33.  The  object  seems  to  be,  to 
prevent  an  unequal  apportionment  of  the  rent,  and  to  secure  a 
certain  outlay  upon  each  plot  of  ground  comprised  in  a  separate 
lease.  If  all  the  land  were  comprised  in  a  single  lease,  the  lessor, 
on  non-payment  of  any  part  of  the  rent,  might  re-enter  upon  any 
part  of  the  premises.  The  effect  of  sub-division  is  to  diminish  this 
security,  and  to  make  each  plot  liable  only  for  its  apportioned  rent ; 
but,  so  long  as  the  apportionment  is  made  with  a  due  regard  to  the 
relative  values  of  the  several  parts  of  the  property,  the  arrangement 
is  advantageous  to  the  occupier,  without  materially  affecting  the 
interests  of  the  lessor. 

The  provisions  of  this  sub-section  are  somewhat  crabbed,  but 
appear  to  be  effective.  The  first  is,  of  course,  intended  to  prevent 
excessive  subdivision  of  the  rent,  whereby  the  cost  of  collection 
would  be  considerably  increased.  The  second  fixes  a  minimum  rent, 
not  for  each  individual  lease,  but  for  the  group  of  leases  granted  up 
to  any  particular  date  ;  so  that  if  more  than  the  "  best  rent,"  within 
the  meaning  of  s.  7  (2),  is  reserved  by  the  first  lease,  an  equivalent 
reduction  may  be  made  in  that  reserved  by  the  second ;  and  similarly 
as  to  the  third  and  subsequent  leases.  The  builder  is  precluded 
by  this  clause  from  disposing  of  the  houses  first  completed,  except 
upon  the  terms  of  a  fair  ground-rent  being  reserved  to  the  lessors. 

The  third  clause  of  this  sub-section  in  effect  requires  that  the 
letting  value  of  the  house,  when  built,  shall  be  at  least  five  times 
the  amount  of  the  ground  rent. 

This  section  does  not  provide  for  the  apportionment  of  rent  upon 
the  assignment  of  part  of  the  premises,  where  the  builder,  instead  of 
entering  into  a  contract  for  a  lease,  takes  a  lease  in  his  own  name  in 
the  first  instance. 

9. — (1.)  In  a  mining  lease — 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or 
to  vary  according  to  the  acreage  worked,  or  by 
or  according  to  the  quantities  of  any  mineral 
or  substance  gotten,  made  merchantable,  con- 
verted, carried  away,  or  disposed  of,  in  or 
from  the  settled  land,  or  any  other  land,  or  by 
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or  according   to   any  facilities   given   in  that       8  9. 
EeFalf;  and 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable, 
with  or  without  power  for  the  lessee,  in  case 
the  rent,  according  to  acreage  or  quantity,  in 
any  specified  period  does  not  produce  an 
amount  equal  to  the  fixed  or  minimum  rent, 
to  make  up  the  deficiency  in  any  subsequent 
specified  period,  free  of  rent  other  than  the 
fixed  or  minimum  rent. 

(2.)  A  lease  may  be  made  partly  in  consideration  of  the 
lessee  having  executed,  or  his  agreeing  to  execute,  on  the 
land  leased,  an  improvement  authorized  by  this  Act,  for  or 
in  connexion  with  mining  purposes. 

The  manner  of  ascertaining  the  rent  in  a  mining  lease  varies  with      Sect.  9. 
the  nature  of  the  mineral,  and  the  district  in  which  the  mine  is  Regula- 
situated. 

"  Rents  are  generally  payable  in  money  in  demises  of  quarries  or 
open  workings,  and  are  often  so  payable  for  mines.  In  mines  of 
coal  the  render  is  also  usually  in  money,  and,  in  many  instances, 
made  to  vary  with  the  market  price  of  the  article.  The  rents  made 
payable  in  respect  of  metalliferous  mines  are  almost  invariably  pro- 
portioned to  the  quantity  of  ore  actually  raised,  and  without  any 
stipulated  certain  rent  in  money.  It  is  a  common  practice  to 
stipulate  that  the  rent  shall  be  paid  in  money,  according  to  the 
market  price  of  the  day,  or  by  delivery  of  the  metals  in  a  manu- 
factured state  :"  Bainbridge  on  Mines,  471 — 2,  4th  ed. 

In  order  to  enable  leases  to  be  made  under  the  Act  in  conformity 
with  the~practice  as  stated  above,  this  section  has  been  amended  by 
the  Act  of  1890  in  the  following  manner  : — 

"  S.  In  a  mining  lease —  Provision 

(i.)  The  rent  may  be  made  to  vary  according  to  the  price  of  the  as.t? 

minerals  or  substances  gotten,  or  any  of  them  :  leases^ 

(ii.)  Such  price  may  be  the  saleable  value,  or  the  price  or  value 
appearing  in  any  trade  or  market   or  other  price  list  or 
return  from  time  to  time,  or  may  be  the  marketable  value 
as  ascertained  in  any  manner  prescribed  by  the  lease  (in- 
cluding a  reference  to  arbitration),  or  may  be  an  average  of 
any  such  prices  or  values  taken  during  a  specified  period." 
Although  "  rent "  is  by  s.  2  (10)  defined  so  as  to  include  "  duty,"   Render  in 
or  a  render  of  rent  in  kind,  it  seems  doubtful  from  the  language  of  kind. 
this  section  whether  a  proportion  of  the  mineral,  either  in  its  natural 


58 


THE    SETTLED   LAND   ACT,  1882. 


§9. 


Minimum 
rent. 


Acreage 
rent. 


Outstroke 
royalty. 


Facilities 
given. 


or  in  its  manufactured  condition,  may  be  reserved  under  this  Act. 
See  Campbell  v.  Leach,  Amb.  743,  where  ore  was  said  to  be  "analogous 
to  money  ;"  and  Basset  v.  Basset,~ibid.  843.  A  render  of  mineral  in 
its  natural  state  is  an  exception  and  not  a  reservation,  and  conse- 
quently no  distress  can  be  levied  for  such  a  rent :  Bainbridge,  471, 
4th  ed.  See  also  s.  11,  post,  which  provides  that  part  of  the  mining 
rent  is  to  be  set  aside  as  "  capital  money,"  a  provision  inapplicable 
to  a  payment  in  kind. 

On  the  other  hand  it  is  stated  by  Lord  St.  Leonards  that  "  the  word 
rent,  in  powers  of  leasing,  is  with  great  propriety  construed  to  mean 
not  money  merely,  but  any  return  or  equivalent  adapted  to  the 
nature  of  the  subject  demised  ;  therefore,  upon  a  lease  of  mines,  a 
due  proportion  of  the  produce  may  be  reserved  as  a  render  in  lieu  of 
money,  although  the  power  requires  a  '  rent '  generally  to  be 
reserved  " :  Sugden  on  Powers,  791,  8th  ed.  See  also  Dav.  Conv.  iii. 
489,  3rd  ed. 

The  payment  of  the  fixed  rent  is,  in  some  districts,  made  to  depend 
upon  the  capabilities  of  the  mine,  so  that  if  it  is  worked  out,  or  its 
productiveness  diminished,  or  accidents  occur,  the  fixed  or  minimum 
rent  can  no  longer  be  exacted.  Here,  if  a  fixed  or  minimum  rent  is 
reserved,  it  must  continue  to  be  paid  throughout  the  term  whether 
the  mine  can  be  worked  or  not :  Marquis  of  Bute  v.  Thompson,  13 
M.  &  W.  487  ;  Clifford  v.  Watts,  L.  B.  5  C.  P.  577  ;  Mellers  v.  Duke 
of  Devonshire,  16  Beav.  252  ;  Jefferys  v.  Fairs,  4  Ch.  D.  448. 

It  is  also  important  to  observe  that  there  is  no  power  to  remit  the 
"dead  rent"  during  the  first  years  of  the  term  while  the  minerals  are 
being  "  won  "  (see  Lewis  v.  Fothergill,  L.  R.  5  Ch.  103),  or  to  insert  a 
provision  that  the  lessee  shall  be  entitled  to  determine  the  lease 
when  the  mine  is  incapable  of  being  worked  at  a  profit.  It  has, 
indeed,  been  recently  decided  that  the  latter  provision,  in  the 
absence  of  a  special  custom,  is  not  a  usual  clause  in  the  lease  of  a 
colliery  :  Strelley  v.  Pearson,  15  Ch.  D.  113  ;  and  see  Gowan  v. 
Christie,  L.  E.  2  H.  L.  Sc.  273. 

The  "acreage  "  rent  referred  to  in  this  section  is  not,  it  may  be 
remarked,  that  payable  in  respect  of  the  surface  ;  but  is  what  is 
commonly  called  a  "  footage  rent,"  which  is  merely  a  mode  of  de- 
termining the  quantity  of  mineral  extracted  by  a  combination  of  the 
acreage  with  the  thickness  of  the  seam. 

When  a  mine,  instead  of  having  a  separate  communication  with 
the  surface,  is  worked  through  another,  an  "  outstroke  royalty  "  is 
generally  reserved  in  respect  of  the  minerals  brought  to  bank 
through  the  demised  mine.  This  is  the  meaning  of  the  words  "  or 
any  other  land  "  in  the  first  sub-section.  See  G.  W.  Ry.  Co.  v.  Rouf, 
L.Vv,  4  H.  L.  650. 

The  rent  may  also  vary  with  the  "  facilities  given"  for  the  working, 
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&c.,  of  the  mines.     A  surface  rent  (Re  Reveley,  11  W.  R.  744),  and  §  9. 
the  royalties  usually  payable  in  respect  of  wayleaves  are  included  in 
this  provision.     As  to  facilities  given  in  respect  of  "  any  other  land," 
see  G.  W.  Ry.  Co.  v.  Rons,  ubi  supra  ;  Bidder  v.  North  Staffordshire 
By.  Co.,  4  Q.  B.  D.  413. 

The  improvements  authorized  by  the  Act  are  specified  in  s.  25,  Sub-s.  2. 

post  ;  and  those  which  are  connected  •with  mining  purposes  appear  to  Improve- 

be  (xiv.)  tramways,  railways,  canals,  and  docks  ;  (xv.)  jetties,  piers,  ment  in 

and  landing-places  for  facilitating  transport  of  things  required  for  with 

mining  purposes  ;    and  (xix.)  trial  pits  for  mines  and  other  pre-  mining 

liuiinary  works  necessary  or  proper  in  connection  with  development  pun?0868- 
of  mines. 

10,  —  (1.)  Where  it  is  shown  to  the  Court  with  respect  §  10. 

to  the  district  in  which  any  settled  land  is  situate,  either  —  Variation 

(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  of  b^'ms 

or  mining 

or  granted  for  building  or  mining  purposes  for  lease  ac- 


a  longer  term  or  on  other  conditions  than  the  ° 


term  or  conditions  specified  in  that  behalf  in  stances  of 

,,  .      A    .  .  ...  district. 

this  Act,  or  in  perpetuity  ;  or 

(ii.)  That  it  is  difficult  to  make  leases  or  grants  for 

building  or  mining  purposes  of  land  therein, 

except  for  a  longer  term  or  on  other  conditions 

than  the  term  and  conditions  specified  in  that 

behalf  in  this  Act,  or  except  in  perpetuity  ; 

the  Court  may,  if  it  thinks  fit,  authorize  general!}7  the 

tenant  for  life  to  make  from  time  to  time  leases  or  grants 

of  or  affecting  the  settled  land  in  that  district,  or  parts 

thereof,  for  any  term  or  in  perpetuity,  at  fee-farm  or  other 

rents,  secured  by  condition  of  re-entry,  or  otherwise,  as  in 

the  order  of  the  Court  expressed,  or  may,  if  it  thinks  fit, 

authorize  the  tenant  for  life  to  make  any  such  lease  or 

grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any 
direction  in  the  order  of  the  Court  to  the  contrary,  each  of 
his  successors  in  title  being  a  tenant  for  life,  or  having  the 
powers  of  a  tenant  for  life  under  this  Act,  may  make  in  any 
case,  or  in  the  particular  case,  a  lease  or  grant  of  or  affect- 
ing the  settled  land,  or  part  thereof,  in  conformity  with  the 
order. 
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The  discretionary  power  conferred  upon  the  Court  by  this  section 
is  somewhat  larger  than  that  contained  in  the  4th  section  of  the 
Settled  Estates  Act,  which  provides  that  a  lease  may  be  for  such 
term  of  years  as  the  Court  shall  direct,  when  the  Court  shall  be 
satisfied  that  it  is  the  usual  custom  of  the  district  and  beneficial  to 
the  inheritance  to  grant  such  a  lease  for  a  longer  term  than  the  term 
thereinbefore  specified  in  that  behalf.  Under  this  Act  the  variation 
may  be  authorized  either  in  accordance  with  local  custom,  or  on 
account  of  any  particular  difficulty  affecting  the  grant  of  leases  in 
the  ordinary  form. 

Under  the  Settled  Estates  Act,  the  Court,  upon  proof  of  the 
custom  of  the  district,  has  sanctioned  building  leases  for  999  years  : 
Ee  Can;  9  W.  E.  776 ;  and  600  years,  Re  Cross's  Cliarity,  27  Beav. 
592,  in  which  case  the  established  custom  was  shown  to  be  to  grant 
leases  for  999  years. 

Where  under  this  section  the  tenant  for  life  is  authorized  to  make 
a  grant  for  building  purposes  in  perpetuity  at  a  fee-farm  rent,  the 
reservation  of  the  rentcharge  operates  under  s.  9  of  the  Act  of  1890 
to  create  a  rentcharge  in  fee  simple  with  all  the  powers  contained  in 
s.  44  of  the  Conv.  Act,  1881.  And  the  rentcharge  is  to  go  and 
remain  to  the  uses,  on  the  trusts,  and  subject  to  the  powers  and  pro- 
visions which  immediately  before  the  conveyance  were  subsisting 
with  respect  to  the  land  out  of  which  it  is  reserved. 

The  application  to  the  Court  under  this  section  should  be  made  by 
Summons  in  Chambers  :  S.  L.  A.  Kules,  1882,  r.  2,  and  see  Forms 
III.,  IV.,  V.  post;  and  should  be  supported  by  evidence  to  establish 
one  or  other  of  the  conditions  laid  down  in  (i.)  and  (ii.)  supra  which 
confer  jurisdiction  on  the  Court.  Where  an  infant  tenant  in  tail 
was  eighteen  years  of  age  at  the  date  of  the  application  the  Court 
declined  to  confer  a  general  authority  on  the  Trustees  of  the  Settle- 
ment (see  s.  60,  post)  to  grant  leases  for  200  years  under  this  section, 
but  required  them  to  make  a  special  application  in  respect  of  each 
lease.  The  ground  of  this  decision  was  that  as  the  minor  would  so 
soon  be  of  age  it  was  inexpedient  to  deprive  him  further  than  was 
necessary  of  the  full  dominion  over  his  property  :  Cecil  v.  Langdon, 
54  L.  T.  418. 

11.  Under  a  mining  lease,  whether  the  mines  or  minerals 
leased  are  already  opened  or  in  work  or  not,  unless  a  con- 
trary intention  is  expressed  in  the  settlement,  there  shall 
be  from  time  to  time  set  aside,  as  capital  money  arising 
under  this  act,  part  of  the  rent  as  follows,  namely, — where 
the  tenant  for  life  is  impeachable  for  waste  in  respect  of 
minerals,  three  fourth  parts  of  the  rent,  and  otherwise  one 


RENT   UNDER  MINING  LEASE. 


61 


fourth  part  thereof,  and  in  every  such  case  the  residue  of 
the  rent  shall  go  as  rents  and  profits. 

If  the  tenant  for  life  makes  use  of  the  powers  of  the  Act  to  grant 
mining  leases,  he  is  by  this  section  put  upon  terms  to  capitalize  a 
portion  of  the  annual  profits  ;  and  the  principle  upon  which  the 
enactment  is  founded  is,  that  working  mines  is  not  merely  reaping 
the  fruit  of  the  land,  but  is  a  consumption  of  the  inheritance. 

In  the  case  of  a  settlement  by  way  of  trust  for  sale  within  s.  63, 
post,  the  tenant  for  life  takes  only  an  equitable  interest  in  the  pro- 
ceeds of  sale  ;  and  not  being  in  a  position  to  commit  waste  the 
expression  "  impeachable  for  waste  "  becomes  meaningless  as  to  him. 
What  then  is  the  proportion  of  the  mining  rent  which  must  be  set 
aside  under  those  circumstances  ?  The  Court  of  Appeal  has  decided 
that  the  tenant  for  life  must  be  treated  as  if  he  were  impeachable  for 
waste  and  accordingly  that  three-fourths  of  the  rent  must  be  set 
aside  :  Be  Ridge,  31  Ch.  D.  504.  Lindley,  L.  J.,  who  delivered  the 
judgment  of  the  Court,  said,  "  If  s.  11  is  taken  literally  and  by  itself 
then  as  Mrs.  Moody  is  not  a  tenant  for  life  impeachable  for  waste 
(such  expression  not  being  properly  applicable  to  her)  one  fourth 
only  of  the  rents  ought  in  this  case  to  be  capitalized.  But  so  to 
construe  the  section,  is  in  our  opinion  to  sacrifice  its  true  meaning, 
and  under  cover  of  adhering  to  the  words,  to  miss  ths  object  sought 
to  be  attained  by  them." 

A  direction  to  the  trustees  to  receive  the  rents  and  apply  them  for 
certain  purposes  expresses  a  "  contrary  intention  "  within  the  mean- 
ing of  this  section :  Ee  Duke  of  Newcastle^  Estates,  24  Ch.  D.  129, 
143. 

The  general  rules  as  to  the  working  of  mines  by  a  tenant  for  life 
may  be  summarized  as  follows  : — A  tenant  for  life,  expressly  made 
unimpeachable  for  waste,  may  work  for  his  own  profit  all  the  mines 
and  minerals  whether  they  have  been  already  worked  or  not :  but 
where  he  is  impeachable  for  waste,  he  cannot  open  mines  or  dig  new 
pits  :  Whit  field  v.  Bewit,  2  P.  Wms.  242.  He  may,  however,  con- 
tinue the  working  of  such  as  have  been  opened  by  the  settlor  : 
V-iner  v.  Vauglian,  2  Beav.  466  ;  or  by  a  previous  tenant  in  tail : 
Clai'criny  v.  Clavering,  2  P.  Wms.  388  ;  and  he  may  open  new  pits 
or  shafts  for  the  purpose  of  working  the  old  vein  (ibid.)  ;  or  a  new 
underlying  vein  the  existence  of  which  was  unknown  during  the 
testator's  lifetime  :  Spencer  v.  Scurr,  31  Beav.  334  ;  and  as  to  the 
circumstances  under  which  he  may  resume  the  working  of  a  dormant 
or  abandoned  mine,  see  Bagot  v.  Bagot,  32  Beav.  509. 

The  Settled  Estates  Act,  1877  (40  &  41  Viet.  c.  18),  s.  4,  also 
makes  provision  for  setting  aside  a  certain  portion  of  the  rent  reserved 
on  a  mining  lease  granted  in  pursuance  of  the  Act ;  but  the  propor- 
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tion  to  be  set  aside  is  made  to  depend  upon  whether  the  tenant  for 
life  is  entitled  to  work  the  mines  and  minerals  for  his  own  benefit 
or  not.  Thus,  if  a  lease  of  open  mines  were  granted  under  the 
Settled  Estates  Act,  the  tenant  for  life,  although  impeachable 
for  waste,  need  only  relinquish  one-fourth  of  the  rent,  whereas  if 
he  exercises  the  powers  of  this  Act  he  must  set  aside  three-fourths 
thereof ;  for  it  does  not  seem  possible  to  read  the  words  in  this 
section,  "  impeachable  for  waste  in  respect  of  minerals,"  as  equiva- 
lent to  "  impeachable  for  waste  in  respect  of  the  minerals,"  comprised 
in  the  lease. 

If  the  settlement  is  silent  on  the  subject  the  tenant  for  life  is  im- 
peachable for  waste  (Re  Ridge,  31  Ch.  D.  504),  and  if  the  mines  are 
open  he  is  allowed  to  work  them,  not  because  he  is  unimpeachable 
for  waste  in  respect  of  these  particular  minerals,  but  because  such 
working  is  not  waste.  This  circumstance  renders  it  probable  that 
applications  will  continue  to  be  made  under  the  former  Act  to  sanc- 
tion leases  of  open  mines. 

The  rents  set  aside  are  "  land  "  in  the  hands  of  the  trustees,  and 
pass  by  a  gift  of  the  surface  :  see  Re  Scarth,  10  Ch.  D.  499.  It  has 
been  held  that  a  lease  of  salt-works,  where  the  salt  was  obtained  by 
the  evaporation  of  brine  pumped  up  from  a  depth  of  150  feet,  was 
not  within  the  above-mentioned  provision  in  the  Settled  Estates 
Act,  and  that  no  part  of  the  rent  need  be  set  aside  :  Re  Dudley's 
S.  K,  26  Sol.  J.  359. 

The  necessity  of  setting  aside  part  of  the  rent  as  capital  money 
gives  rise  to  questions  of  some  difficulty.  Sect.  22  provides  that 
capital  money  shall  be  paid  either  to  the  trustees,  or  into  court  at 
the  option  of  the  tenant  for  life,  which  does  not  seem  to  contemplate 
the  payment  being  made  by  the  tenant  for  life  himself :  but  how 
can  part  of  the  rent  be  effectually  reserved  to  the  trustees  who  in 
many  cases  take  no  estate  in  the  land  1  "  No  rent  (which  is  properly 
said  a  rent)  may  be  reserved  upon  any  lease  but  onlyjto  the  lessor, 
and  in  no  manner  it  may  be  reserved  to  any  strange  person,"  Litt. 
§  346.  It  is  conceived,  therefore,,  that  the  whole  rent  must  be 
reserved  either  generally  so  as  to  go  with  the  reversion  under  s.  10 
of  the  Conveyancing  Act,  1881,  or  else  expressly  to  the  lessor.  In 
either  case  it  would  in  general  be  recoverable  by  the  tenant  for  life. 
In  order  to  carry  out  the  provisions  of  this  section  some  convey- 
ancers  make  the  trustees  parties  to  the  lease,  and  make  the  lessee 
covenant  to  pay  their  respective  proportions  of  the  rent  to  the  tenant 
for  life  and  the  trustees.  But  the  effect  of  such  a  covenant  seems 
very  doubtful.  Does  it  deprive  the  lessor  of  his  right  to  recover  the 
rent  as  annexed  to  the  reversion  ?  If  it  amounts  to  an  assignment  to 
the  trustees  of  their  proportion"  of  the  rent,  that  proportion  will 
become  a  rent  seek  in  their  hands,  and  will  be  secured  by  the  sta- 
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tutory  remedies  (Conv.  Act,  1881,  s.  44)  and  not  by  a  condition  of  §  11. 
re-  entry  in  the  lease  as  required  by  s.  7  (3).  If  it  does  not  amount 
to  an  assignment  it  would  seem  only  to  constitute  the  trustees  the 
agents  of  the  lessor  for  the  purpose  of  receiving  part  of  the  rent,  and 
such  agency  might  at  any  time  be  revoked.  A  further  difficulty 
arises  if  a  change  occurs  in  the  constitution  of  the  trustees  of  the 
settlement.  The  new  trustees,  not  being  parties  to  the  deed,  will  be 
unable  to  enforce  payment  :  Gandy  v.  Gandy,  30  Ch.  D.  57.  It  may 
also  cause  some  inconvenience  to  the  lessee  on  a  sale  of  his  interest ; 
for,  in  order  to  make  the  "  receipt  for  the  last  payment  due  for  rent  " 
effectual  under  s.  3  (4)  of  the  Conveyancing  Act,  he  will  have  to 
shew  the  title  of  the  trustees  of  the  settlement  to  give  a  receipt  for 
part  of  the  rent.  The  trustees  whether  they  receive  their  proportion 
of  the  rent  from  the  tenant  for  life  or  from  the  lessee  have  onerous 
duties  to  perform  if  they  act  under  this  section,  and  it  would  seem 
to  be  better  in  most  cases  to  obtain  an  order  that  the  lessee  should 
pay  the  capital  portion  of  the  mineral  rent  into  Court.  See  Form  of 
Summons,  Form  X.,  post. 

Special  Powers. 
12.  The  leasing  power  of  a  tenant  for  life  extends  to  the      §  12. 

making  of—  Leasing 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into  powers  for 
by  any  of  his  predecessors  in  title  for  making  objects. 
a  lease,  which,  if  made  by  the  predecessor, 
would  have  been  binding  on  the  successors  in 
title ;  and 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal, 
performance  whereof  could  be  enforced  against 
the  owner  for  the  time  being  of  the  settled 
land;  and 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a 
previous  lease,  being  void  or  voidable  ;  but  so 
that  every  lease,  as  and  when  confirmed,  shall 
be  such  a  lease  as  might  at  the  date  of  the 
original  lease  have  been  lawfully  granted, 
under  this  Act,  or  otherwise,  as  the  case  may 
require. 

This  section  does  not  confer  upon  lessees  any  rights  which  they  did     Sect.  12. 
not  previously  possess.     It  merely  authorizes  the  tenant  for  life  in    Special 

objects. 
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§  12,  certain  cases,  by  the  exercise  of  his  leasing  powers,  to  give  legal  effect 
to  existing  equities ;  and  for  that  purpose  to  complete  contracts, 
grant  renewals,  and  cure  technical  defects  in  leases  which  are  void  or 
voidable. 

It  may  be  observed  that  this  section  professes  to  extend  the  leasing 
powers  of  the  tenant  for  life  ;  and  it  would,  therefore,  seem  that  the 
cases  which  it  contemplates  would  not,  except  for  its  authority,  be 
within  the  powers  of  the  tenant  for  life. 

There  are  two  classes  of  contracts  which  a  tenant  for  life  or  other 
limited  owner  may  be  called  upon  to  complete  :  viz.,  (1)  those 
entered  into  by  a  previous  limited  owner  under  the  same  settlement ; 
and  (2)  those  entered  into  by  the  settlor  or  testator  before  the  date 
of  the  settlement. 

As  to  the  former,  power  is  conferred  upon  the  tenant  for  life  by 
s.  31,  post,  to  enter  into  contracts  for  leases,  which  may  be  enforced 
against,  and  carried  into  effect  by  any  successor  in  title  for  the  time 
being  of  the  tenant  for  life.  These  leases  must  be  in  conformity 
with  the  provisions  of  the  Act ;  and,  accordingly,  independently  of 
the  present  section,  where  one  limited  owner  enters  into  a  valid 
contract  for  a  lease,  any  subsequent  limited  owner  may,  and  indeed 
must,  give  effect  to  that  contract  by  the  exercise  of  his  statutory 
powers.  See  Davis  v.  Harford,  22  Ch.  D.  128. 

.  This  clause  seems  to  be  directed  to  the  second  class  of  cases  to  which 
we  have  referred.  If,  for  example,  a  testator  entered  into  a  contract 
for  a  building  lease  for  a  term  of  999  years,  and  died  before  comple- 
tion, having  devised  the  estate  in  strict  settlement,  it  is  conceived 
that  under  this  section  the  tenant  for  life  might  grant  a  lease  so  as  to 
give  effect  to  such  contract.  He  might  in  like  manner  carry  out  any 
other  contract  of  the  settlor  or  testator,  although  not  in  accordance 
with  the  regulations  prescribed  by  this  Act.  See  Gust  v.  Middleton, 
3  D.  F.  &  J.  33  ;  Re  Kentish  Toivn  Estates,  1  J.  &  H.  230.  The  ex- 
pression "  predecessors  in  title  "  is  ambiguous,  and  may  be  confined 
to  persons  taking  antecedent  estates  in  the  chain  of  limitations  under 
the  same  settlement.  It  may,  however,  include — and  this  is  its 
proper  signification — the  testator,  settlor,  or  other  person  from  whom 
the  successor  derives  title. 

Where  a  contract  for  valuable  consideration  has  been  entered  into 
under  a  power,  it  is  treated  in  equity  as  an  execution  of  the  power  : 

tract  under  Re  Dyke's  Estate,  L.  R.  7  Eq.  337  ;  Davis  v.  Harford,  22  Ch.  D.  128. 

a  power.  „  Contracts  are  considered  as  defective  executions,  and  like  them 
require  a  sufficient  consideration  to  enable  the  Court  to  act.  The 
same  rules,  therefore,  apply  in  each  case.  As  against  a  remainder- 
man both  are  equally  binding.  An  instrument  in  the  form  of  a  con- 
tract for  a  lease  will  be  construed  as  such,  and  not  an  actual  lease, 
where  the  effect  of  the  latter  construction  would  be  that  upon  the 
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face  of  the  instrument  it  would  be  a  void  execution  of  the  power  : :> 
Sugden  on  Powers,  552,  8th  ed. 

Under  the  second  clause  the  tenant  for  life  may  grant  a  lease  for 
lives,  where,  as  is  generally  the  case,  the  covenant  for  renewal  is 
contained  in  a  lease  of  that  description. 

In  order  to  come  within  this  section,  the  covenant  must  be  capable 
of  being  enforced  against  the  owner  for  the  time  being  of  the  settled 
land,  and  it  must  therefore  have  been  entered  into  either  by  an 
absolute  owner,  or  a  person  acting  under  an  exceptional  power 
similar  to  that  set  out  in  Brigstocke  v.  Brigstocke,  8  Ch.  D.  357. 

An  ordinary  power  of  leasing  does  not  authorize  the  insertion  of  a 
covenant  to  renew,  but  if  such  a  covenant  be  inserted  the  validity  of 
the  lease  will  not  be  affected,  for  the  lessor  only,  and  not  those  in 
remainder,  will  be  bound  thereby  :  Doe  v.  Bettison,  12  East,  305  ; 
and  see  Taylor  v.  Stibbert,  2  Yes.  jun.  437  ;  Gas  Light  and  Coke  Com- 
pany v.  Ton-se,  35  Ch.  D.  519. 

"When  the  original  lease  contains  a  covenant  for  perpetual  renewal, 
the  renewed  lease  should  contain  a  covenant  for  renewal  in  the  same 
words :  Hare  v.  Barges,  4  K.  &  J.  45  ;  but  when  the  reversion  has 
become  vested  in  trustees,  they  cannot  be  compelled  to  enter  into  a 
covenant  to  renew,  and  the  proper  form  in  such  a  case  is  a  demise  by 
the  trustees  for  the  new  term,  reciting  the  original  covenant :  The 
Copper  Mining  Co.  v.  Beach,  13  Beav.  478  ;  Hodges  v.  Blagrove,  18 
Beav.  404. 

The  tenant  for  life  under  the  present  section,  being  a  trustee  for 
all  parties  interested  (s.  53),  may,  it  is  conceived,  insist  on  adopting 
the  latter  form  of  renewal.  As  to  renewal  by  guardians  of  infants, 
see  11  Geo.  4  and  1  Will.  4,  c.  65  ;  and  by  the  committees  of  lunatics, 
53  Viet.  c.  5,  s.  120  ;  and  generally  as  to  the  renewal  of  leases,  Wood- 
fall,  pp.  337-345,  12th  ed. 

Clause  iii.  seems  to  meet  the  two  cases  of  (1)  a  demise  by  the 
settlor,  which  is  void  in  consequence  of  not  being  under  seal ;  and 
(2)  a  lease  under  a  power  which  is  defective  "  by  reason  of  the  non- 
observance  or  omission  of  some  condition  or  restriction,  or  by  reason 
of  some  other  deviation  from  the  terms  of  such  power  : "  12  &  13 
Viet,  c.  26. 

"It  seems  to  be  now  settled  that  all  instruments  void  at  law  as 
leases,  but  so  expressed  as  to  be  capable  of  being  construed  as  agree- 
ments for  leases,  are  good  as  such  agreements  both  at  law  and  in 
equity:"  Dav.  Conv.  v.,  pt.  i.,  17,  3rd  ed.  ;  Parker  v.  Taswell,  2 
De  G.  &  J.  559  ;  Stranks  v.  St.  John,  L.  E.  2  C.  P.  376. 

If  the  settlor  was  absolutely  entitled,  any  void  lease,  which  is 
capable  of  being  construed  as  an  agreement,  may  be  confirmed  under 
this  section  by  the  tenant  for  life. 

Where  a  lease  was  granted  under  a  power,  and  all  the  terms  of  the 
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§  12.  power  were  not  strictly  observed,  the  Courts  of  Equity  were  accus- 
tomed to  aid  the  lessee  if  the  defect  was  one  of  form  and  not  of 
substance.  See  Sugden  on  Powers,  714,  8th  ed. 

Now  under  "  the  Act  for  granting  relief  against  defects  in  leases, 
made  under  powers  of  leasing,  in  certain  cases"  (12  &  13  Viet.  c.  26), 
leases  which  are  invalid,  by  reason  of  the  non-observance  or  omission 
of  some  condition  or  restriction,  or  by  reason  of  any  other  deviation 
from  the  terms  of  the  power,  are,  if  the  lease  has  been  made  bond  fide 
and  the  lessee  has  entered,  to  be  deemed  valid  contracts  for  leases, 
"save  so  far  as  any  variation  may  be  necessary  in  order  to  comply 
with  the  terms  of  such  power." 

By  the  Act  to  amend  the  last-mentioned  Act  (13  &  14  Viet.  c.  17), 
the  acceptance  of  rent  amounts  to  confirmation  of  an  invalid  lease, 
if  the  person  receiving  the  same  by  a  note  in  writing  shows  an  inten- 
tion to  confirm  the  lease  (s.  2) ;  and  where  the  reversioner  is  able  and 
willing  to  confirm  the  invalid  lease,  the  lessee  is  bound,  to  accept  a 
confirmation  accordingly  (s.  3). 


§  13. 

Surrender 
and  new 
grant  of 
leases. 


Surrenders. 

13. — (1.)  A  tenant  for  life  may  accept,  with  or  without 
consideration,  a  surrender  of  any  lease  of  settled  land, 
whether  made  under  this  Act  or  not,  in  respect  of  the 
whole  laud  leased,  or  any  part  thereof,  with  or  without  an 
exception  of  all  or  any  of  the  mines  and  minerals  therein, 
or  in  respect  of  mines  and  minerals,  or  any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of 
the  land  or  mines  and  minerals  leased,  the  rent  may  be 
apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of 
the  land  or  mines  and  minerals  surrendered,  or  of  any 
part  thereof,  a  new  or  other  lease,  or  new  or  other  leases  in 
lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  laud 
or  mines  and  minerals,  and  may  reserve  any  apportioned  or 
other  rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other 
lease,  whether  for  the  same  or  for  any  extended  or  other 
term,  and  whether  or  not  subject  to  the  same  or  to  any 
other  covenants,  provisions,  or  conditions,  the  value  of  the 
lessee's  interest  in  the  lease  surrendered  may  be  taken  into 
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account  in  the  determination  of  the  amount  of  the  rent  to 
bs  reserved,  and  of  any  fine  to  bs  taken,  and  of  the  nature 
of  the  covenants,  provisions,  and  conditions  to  be  inserted 
in  the  new  or  other  lease. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity 
with  this  Act. 

"  Surrender,  properly,  is  a  yielding  up  of  an  estate  for  life  or  years 
to  him  that  hath  an  immediate  estate  in  reversion  or  remainder, 
wherein  the  estate  for  life  or  years  may  drown  by  mutual  agree- 
ment:"  Co.  Litt.  337  b. 

Where  the  tenant  for  life  has  only  an  equitable  interest  (s.  2  (5) ), 
or  the  land  is  settled  by  way  of  trust  for  sale  (s.  63),  a  transaction 
carried  out  under  this  section  is  not  a  "  surrender  "  within  the  mean- 
ing of  the  foregoing  definition,  unless  the  trustees  in  whom  the  legal 
estate  is  vested  are  made  parties  to  the  deed.  This,  however,  is  pro- 
bably not  necessary ;  as,  although  the  term  may  not  "  drown  by 
mutual  agreement,''  it  will  be  annihilated  by  force  of  the  statute. 

Leases  may  be  surrendered  under  the  Settled  Estates  Act  (40  &  41 
Viet.  c.  18),  s.  7,  and  it  has  been  held  that  a  lease  granted  upon  a 
surrender  takes  effect  "in  possession,"  so  as  to  satisfy  the  require- 
ments of  the  Act  in  that  behalf,  although  an  underlease  granted  by 
the  surrendering  lessee  is  unexpired :  lie  Ford's  S.  E.,  L.  R.  8  Eq. 
309. 

As  to  the  surrender  of  contracts  for  leases,  see  9.  31,  post,  p.  114. 

The  consideration  referred  to  in  the  first  sub-section  seems  to  be 
payable  by  the  lessee,  implying  that  he  pays  to  get  rid  of  the  lease. 
If,  on  the  other  hand,  the  lease  is  a  beneficial  one,  there  is  no  power 
to  give  consideration  for  the  surrender,  except  under  sub-s.  5,  by 
taking  it  into  account  in  the  grant  of  a  new  lease.  It  may  be  men- 
tioned that  under  the  Stamp  Act,  1870  (33  &  34  Viet.  c.  99),  s.  98,  a 
lease  is  not  to  be  charged  with  any  duty  by  reason  of  being  made  in 
consideration  of  the  surrender  of  any  existing  lease. 

The  remedies  against  sub-lessees  are  now  unaffected  by  the  sur- 
render of  the  lessee's  interest :  8  &  9  Viet.  c.  106,  s.  9  ;  and,  on  the 
other  hand,  their  rights  will  not  be  prejudiced  thereby  :  Mellor  v. 
Waikins,  L.  R,  9  Q.  B.  400. 

By  the  Conveyancing  Act,  1881,  s.  12,  every  condition  or  right  of 
re-entry  will,  in  case  of  a  partial  surrender,  be  apportioned  and 
remain  annexed  to  the  reversionary  estate  in  the  land  which  has  not 
been  surrendered. 

Sub-s.  5  overthrows  the  doctrine  stated  by  Lord  St.  Leonards  in 
these  terms  : — "  But  the  existence  of  a  lease,  beneficial  to  the  lessee, 
will  not  justify  the  grant  of  a  new  one  at  a  less  rent  than  the  pro- 
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§  13.  perty  is  worth  at  the  time  :"  Sugden  on  Powers,  787,  8th  ed.,  citing 
Wright  v.  Smith,  5  Esp.  Ca.  203  ;  Lefroy  v.  Walsh,  1  Ir.  C.  L.  Eep. 
N.  S.  313. 

The  surrender  of  a  beneficial  lease  is  equivalent  to  the  payment  of 
a  fine,  and  may  be  taken  into  account  in  the  reduction  of  the  rent 
under  the  new  lease.  See  Re  Raiding  Estate,  L.  H.  1  Eq.  286. 


§  14. 

Power  to 
grant  to 
copy- 
holders 
licences  for 
leasing. 


Copyholds. 

14. — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of 
copyhold  or  customary  land,  parcel  of  a  manor  comprised 
in  the  settlement,  a  licence  to  make  any  such  lease  of  that 
land,  or  of  a  specified  part  thereof,  as  the  tenant  for  life  is 
fa  this  Act  empowered  to  make  of  freehold  land. 

•  x 

(2.)  The  licence  may  fix  the  annual  value  whereon  fines, 
fees,  or  other  customary  payments  are  to  be  assessed,  or 
the  amount  of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of 
the  manor,  of  which  entry  a  certificate  in  writing  of  the 
steward  shall  be  sufficient  evidence. 


Sect.  14. 
Licences 
to  copy- 
holders. 


The  provisions  of  this  section  are  analogous  to  those  of  the  9th 
section  of  the  Settled  Estates  Act ;  and  it  is  to  be  observed,  that  the 
copyhold  tenant  may  himself  be  a  tenant  for  life,  in  which  case  the 
powers  of  this  Act  would  be  called  into  requisition,  as  well  for  the 
lease  as  for  the  licence  in  pursuance  of  which  it  was  granted.  There 
is,  however,  no  power  given  to  the  tenant  for  life  of  the  copyhold  to 
concur  in  fixing  the  amount  of  the  fines. 

According  to  the  custom  of  the  manor  of  Baling,  the  lord  cannot 
license  a  lease  for  a  longer  term  than  twenty-one  years  :  Hunlnmj  v. 
Litdifield,  2  My.  &  K.  629.  Where  such  a  custom  prevails  it  will 
not,  it  is  conceived,  be  overridden  by  the  present  section. 

Operation  Except  by  licence  or  special  custom,  a  lease  by  a  copyholder  for 
of  licences,  more  than  a  year  is  a  cause  of  forfeiture,  and  the  licence  operates  as 
a  dispensation.  "  The  terms  of  obtaining  the  lord's  licence  depend 
upon  the  custom  of  each  particular  manor,  just  as  the  fine  on  admit- 
tance ;  but  the  licence  is  usually  given  as  a  matter  of  course,  on  pay- 
ment of  a  certain  fixed  sum  for  each  house  or  acre  of  land  for  each 
year  of  the  term  of  the  proposed  lease  :"  Scriven,  193,  6th  ed. 

Semble,  any  payment  made  for  the  grant  of  a  licence  would  be 
"capital  money  arising  under  the  Act." 

The  power  here  conferred  does  not  extend,  like  the  ordinary  form, 
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to  a  licence  to  build  or  pull  clown  houses,  or  to  improve  the  premises.  §  14. 
But  this  omission  does  not  seem  important,  as  the  tenant  generally 
enfranchises  previously  to  incurring  any  serious  outlay,  and  "  melio- 
rating waste,"  as  it  is  called,  does  not  seem  to  be  a  ground  of  for- 
feiture :  Hardy  v.  Beeves,  4  Ves.  466,  480  ;  Doe  v.  The  Earl  of  Bur- 
lington, 5  B.  &  Ad.  507. 

Referring  to  the  power  of  fixing  the  annual  value  for  the  purpose  Sub-s.  2. 
of  assessing  fines,  Mr.  Davidson  remarks  that  "this  may  be  the  most  Fixing  the 
important  part  of  the  power,  especially  as  it  would  often  be  imprac-  annu£" 
ticable  to  make  improvements,  if  the  lord  could  not  effectually  remit 
the  customary  right  to  have  the  fines  assessed  on  the  improved  value 
during  a  certain  term :"  Dav.  Conv.  iii.  542,  3rd  ed.    As  to  the  power 
of  the  lord  of  a  manor,  being  a  limited  owner,  to  grant  licences  other- 
wise than  in  pursuance  of  a  power  authorizing  him  in  that  behalf, 
see  "Watkins  on  Copyholds,  ii.  111. 


V. — SALES,  LEASES,  AND  OTHER  DISPOSITIONS. 
Mansion  and  Park. 

15.  Notwithstanding  anything  in  this  Act,  the  principal      §  15. 
mansion-house  on  any  settled  land,  and  the  demesnes  there-  Restriction 
of,  and  other  lands  usually  occupied  therewith,  shall  not  j)f0^j™*"e" 
l)C  sold  or  leased  by  the  tenant  for  life,  without  the  consent  park,  &c. 
of  the  trustees  of  the  settlement,  or  an  order  of  the  Court. 

The  section  has  been  repealed  and  re-enacted  with  amendments  by  Sect.  15. 
s.  10  of  the  Act  of  1890  which  is  in  the  following  terms  : — 

Mansion  and  Park. 

'•  10. — (1.)  From  and  after  the  passing  of  this  Act  s.  15  of  the  Act  Restriction 
of  1882,  relating  to  the  sale  or  leasing  of  the  principal  mansion-   on  sa}e  °* 
house,  shall  be  and  the  same  is  hereby  repealed. 

"(2.)  Notwithstanding  anything  contained  in  the  Act  of  1882, 
the  principal  mansion-house  (if  any)  on  any  settled  land,  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually  occupied  there- 
with, shall  not  be  sold,  exchanged,  or  leased  by  the  tenant  for  life 
without  the  consent  of  the  trustees  of  the  settlement  or  an  order  of 
the  Court. 

"  (3.)  Where  a  house  is  usually  occupied  as  a  farmhouse,  or  where 
the  site  of  any  house  and  the  pleasure  grounds  and  park  and  lands 
(if  any)  usually  occupied  therewith  do  not  together  exceed  twenty- 


70 


THE    SETTLED    LAND    ACT,    1882. 


§  15.       five  acres  in  extent,  the  house  is  not  to  be  deemed  a  principal 

mansion-house  within  the  meaning  of  this  section." 

Sub-s.  1.  The  -words  in  sub-s.  I  "  relating  to  the  sale  or  leasing  of  the  principal 
Repeal.  mansion-house  "  seem  to  be  surplusage,  and  do  not  limit  the  generality 
of  the  repeal.  S.  15  relates  not  only  to  the  "  principal  mansion-house  " 
but  also  to  "  the  demesnes  thereof,  and  other  lands  usually  occupied 
therewith,"  but  the  substituted  provisions  in  sub-s.  2  of  the  Act  of 
1890  are  clearly  intended  to  supersede  the  whole  of  the  earlier 
enactment. 

Sub-s.  2.  Notwithstanding  an  express  direction  by  the  settlor  that  the 
Discretion,  mansion-house  shall  not  be  sold,  the  trustees  of  the  settlement 
or  the  Court  may  sanction  a  sale  under  this  section  :  Ee  Broinis 
Will,  27  Ch.  D.  179  ;  see  also  Ee  Thompson's  Will,  21  L.  R,  Ir.  109. 
In  the  former  case  it  was  also  decided  that  if  chattels  are  annexed  to 
the  mansion-house  as  heirlooms,  they  must  either  be  included  in  the 
application  for  a  sale  (see  s.  37),  or  proper  provision  must  be  made 
for  their  custody. 

The  discretion  vested  in  the  trustees  of  the  settlement  and  the 
Court  by  this  section  should  be  guided  by  the  consideration  whether 
the  rest  of  the  estate  will  sell  to  greater  advantage  with  the  man- 
sion-house than  without  it  :  Ee  Brown's  Will,  27  Ch.  D.  179.  But 
this  is  not  the  only  circumstance  to  be  taken  into  account ;  and 
where  the  tenant  for  life  has  mortgaged  his  life  estate  to  its  full 
value  the  Court  will  -not  make  an  order  authorizing  a  sale  without  the 
consent  of  the  mortgagees :  Ee  Sebriyht's  Settled  Estates,  33  Ch.  D.  429. 
The  changes  introduced  by  this  sub-section  are  (1)  The  words 
"  pleasure  grounds  and  park "  replace  "  demesnes,"  and  (2)  The  re- 
striction imposed  by  the  section  is  extended  to  the  power  of  exchange. 
"Park"  seems  to  be  used  in  its  popular  not  in  its  legal  signification. 
If  the  tenant  for  life  enters  into  a  contract  for  the  sale  of  the 
settled  land,  including  the  mansion-house,  and  fails  to  obtain  the 
consent  of  the  trustees,  or  an  order  of  the  Court  as  required  by  this 
section,  specific  performance  as  to  the  rest  of  the  land,  with  compen- 
sation in  respect  of  the  mansion-house,  cannot  be  enforced  either  by 
vendor  or  purchaser. 

"  If  a  purchase  was  made  of  a  mansion-house  in  one  lot,  and 
farms,  &c,  in  others,  and  no  title  could  be  made  to  the  lot  containing 
the  mansion-house,  it  would  be  a  ground  to  rescind  the  whole  con- 
tract :"  Poole  v.  Shergold,  1  Bro.  C.  C.  118. 

The  converse  case  is  put  by  Lord  St.  Leonards,  who  states  that  "a 
seller  could  not  at  the  election  of  the  purchaser  be  deprived  of  his 
mansion-house  and  park,  to  which  he  could  make  a  good  title,  whilst 
a  large  adjoining  estate  held  and  sold  with  it  would  be  left  on  his 
hands  with  a  proclaimed  bad  title  :"  Sug.  V.  &  P.  316,  14th  ed. 
Sub-s.  8.  The  third  sub-section  is  intended  to  remove  the  doubt  felt  under 
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the  repealed  enactment,  whether  any  dwelling  house  on  any  plot  of       §  15. 
ground  might  not  be  a  principal  mansion-house  within  the  meaning  principai 
of  the  Act  ;  but  it  seems  that  the  question  of  fact  whether  "  a  house   mansion- 
is  usually  occupied  as  a   farmhouse  "  may  in  particular  cases  be  bouse. 
difficult  to  determine.     It  was  decided  in  an  Irish  case  under  the 
repealed  section  that  a  house  and  grounds  in  one  county,  settled  upon 
the  same  trusts  as  lands  in  another,  was  the  principal  mansion-house 
on  the  settled  land  :  Re  Thompson's  Will,  21  L.  R.,  Ir.  109. 

The  principles  involved  in  this  decision  are  important,  and  may  be 
thus  stated  :  (1)  There  can  be  only  one  principal  mansion-house  in- 
cluded in  a  settlement  ;  (2)  The  limitations  of  the  instrument  and 
not  geographical  position  determine  the  extent  of  the  settled  land. 
It  is  thus  quite  possible  that  the  principal  mansion-house  with 
reference  to  Irish  land  might  be  situate  in  England  or  vice  versa. 
Questions  may  arise  when  several  residences  are  included  in  the 
same  settlement  as  to  which  is  entitled  to  the  honour  of  being  with- 
in this  section.  It  is  conceived  that  it  is  not  competent  to  the 
settlor  to  declare  by  the  settlement  which  of  several  houses  is  to  be 
regarded  as  '•  the  principal  mansion-house  ;  "  for  if  the  one  selected 
did  not  in  fact  satisfy  this  description  the  declaration  would  as  to 
this  particular  house  amount  to  an  attempted  restriction  on  the 
exercise  of  the  powers  of  the  Act  by  the  tenant  for  life  and  would 
be  void  under  s.  51,  post. 

For  Forms  of  Summons,  see  Forms  under  •  S.  L.  Act,  1882,  Nos.   Forms, 
IV.,  V.,  VI.,  VIII. 

Streets  and  Open  Spaces. 

16.  On  or  in  connection  with  a  sale  or  grant  for  building      §  16. 
purposes,  or  a  building  lease,  the  tenant  for  life,  for  the  Dedication 
general  benefit  of  the  residents  on  the  settled  land,  or  on 

open 

any  part  thereof,  —  spaces, 

(i.)  May  cause  or  require  any  parts  of  the  settled  land 
to  be  appropriated  and  laid  out  for  streets, 
roads,  paths,  squares,  gardens,  or  other  open 
spaces,  for  the  use,  gratuitously  or  on  pay- 
ment, of  the  public  or  of  individuals,  with 
fiewers,  drains,  watercourses,  fencing,  paving, 
or  other  works  necessary  or  proper  in  con- 
nexion therewith  ;  and 

(ii.)  May  provide  that  the  parts  so  appropriated  shall 
be  conveyed  to  or  vested  in  the  trustees  of  the 


for  streets> 
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§  16.  settlement,  or  other  trustees,  or  any  company 

or  public  body,  on  trusts  or  subject  to  pro- 
visions for  securing  the  continued  appropria- 
tion thereof  to  the  purposes  aforesaid,  and  the 
continued  repair  or  maintenance  of  streets  and 
other  places  and  works  aforesaid,  with  or  with- 
out provision  for  appointment  of  new  trustees 
when  required ;  and 

(iii.)  May  execute  any  general  or  other  deed  necessary 
or  proper  for  giving  effect  to  the  provisions  of 
this  section  (which  deed  may  be  inrolled  in  the 
Central  Office  of  the  Supreme  Court  of  Judica- 
ture), and  thereby  declare  the  mode,  terms, 
and  conditions  of  the  appropriation,  and  the 
manner  in  which  and  the  persons  by  whom 
the  benefit  thereof  is  to  be  enjoyed,  and  the 
nature  and  extent  of  the  privileges  and  con- 
veniences granted. 

Sect.  16.  The  powers  here  conferred  upon  the  tenant  for  life  are  similar  to 

Streets  and   those  which  the  Court  was  authorized  to  exercise  by  the  Settled 
open  Estates  Act,  s.  20. 

spaces.  jt  js  imp0rtant  to  observe,  that  the  tenant  for  life  cannot,  out  of 

generosity  or  public  spirit,  dedicate  gratuitously  a  portion  of  the 
estate  to  the  purposes  of  this  section.  The  dedication  must  be  made 
"  on  or  in  connexion"  with  a  building  scheme,  the  rents  to  Le  obtained 
being  naturally  increased  by  the  advantages  offered  to  the  residents. 
The  power  is  presumably  conferred  for  the  purpose  of  disposing  of 
the  settled  land  on  more  advantageous  terms  than  could  otherwise 
have  been  obtained.  It  seems  that  if  roads  are  dedicated  to  the 
public  it  must  be  gratuitously,  there  being  no  power  to  charge  tolls 
for  the  user  of  the  road  :  Austerberry  v.  Corporation  of  Oldham,  29 
Ch.  D.  750. 

Raising  The  execution  of  the  works  authorized  by  this  section  may  be  paid 

expense?.  for  out  of  capital  moneys  arising  under  the  Act  (s.  25,  xvii.)  ;  and, 
accordingly,  the  tenant  for  life  may  sell  part  of  the  settled  land  to 
pay  for  making  roads  on  another  part ;  but  he  has  no  power  to  raise 
capital  money  by  mortgage  except  for  the  special  purposes  enume- 
rated in  s.  18  of  this  Act  and  s.  11  of  the  Act  of  1890.  If, 
therefore,  there  are  no  funds  available,  and  if  a  sale  is  inex- 
pedient, application  must  still  be  made  to  the  Court,  under  the 
Settled  Estates  Act,  to  sanction  the  execution  of  the  works,  and 
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the  raising  of  the  money  by  charge  or  mortgage.    40  &  41  Viet       §  16. 
€.  18,  ss.  20,  21. 

By  a.  28,  ptut,  the  tenant  for  life  is  bound,  if  the  Board  of  Agri-  Repairs, 
culture  (which  has  taken  the  place  of  the  Land  Commissioners)  order 
him  to  do  so,  "  to  maintain  and  repair  at  his  own  expense  "  every 
improvement  executed  under  the  Act.  The  special  provision  made 
for  repairs  by  this  section,  seems  only  to  apply  where  the  improve- 
ment is  self-supporting,  as  in  the  case  of  a  square  for  which  the 
residents  subscribe.  As  to  what  will  amount  to  a  dedication  of  a 
highway  to  the  public,  and  the  liability  for  repairs  in  such  a  case, 
see  Healey  v.  Corporation  of  Batley,  L.  R.  19  Eq.  375 ;  Avsttrberry  v. 
Corporation  of  Qldham,  29  Ch.  D.  750. 

The  dedication  of  an  open  space  for  the  gratuitous  use  of  the  public  Inrolmcnt 
would  seem  to  be  a  " charity"  (see  Tovrnley  Y.  BedvtU,  6  Ves.  194)  ;  rf  de*d- 
but  by  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Viet  c. 
42),  s.  6,  assurances  by  deed  of  hind  for  the  purposes  only  of  a  public 
park  (defined  as  including  any  park,  garden,  or  other  land  dedicated 
or  to  be  dedicated  to  the  recreation  of  the  public)  are  excepted  from 
the  operation  of  Farts  L  and  II.  of  the  Act.  If,  however,  the  deed  is 
"  made  otherwise  than  in  good  faith  for  full  and  valuable  considera- 
tion, it  must  be  executed  not  less  than  twelve  months  before  the  death 
of  the  assuror  .  .  .  and  must  be  enrolled  in  the  books  of  the  Charity 
Commissioners  within  six  months  after  the  execution  of  the  deed.9 
It  is  conceived  that  a  conveyance  of  a  park  or  square  by  the  tenant 
for  life  to  trustees  for  the  benefit  of  the  public  under  this  section  as 
part  of  a  general  building  scheme  constitutes  an  assurance  for  "full 
and  valuable  consideration  **  within  the  meaning  of  the  Mortmain 
and  Charitable  Uses  Act,  1S88  ;  and  accordingly  that  none  of  the 
restrictions  of  that  Act  have  any  application. 


Surface  and  Minerals  apart. 

17. — (1.)  A  sale,  exchange,  partition,  or  mining  lease,  §  17. 
may  be  made  either  of  land,  with  or  without  an  exception  Separate 
or  reservation  of  all  or  any  of  the  mines  and  minerals  d«Ji^ 

•with  EOT* 

therein,  or  of  any  mines  and  minerals,  and  in  any  such  face  and 
case  with  or  without  a  grant  or  reservation  of  powers  of  "^Jfcr* 
working,  wayleaves  or  rights  of  way,  rights  of  water  and  witfcont 
drainage,  and  other  powers,  easements,  rights,  and  pri-  J^f 
vileges  for  or  incident  to  or  connected  with  mining  purposes, 
in  relation  to  the  settled  land,  or  any  part  thereof,  or  any 
other  land. 
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§17. 


Sect.  17. 

Surface 
and 

minerals 
apart. 


Confirma- 
tion of 
Sales  Act. 


(2.)  An  exchange  or  partition  may  be  made  subject  to 
and  in  consideration  of  the  reservation  of  an  undivided 
share  in  mines  or  minerals. 

This  section  is  framed  in  the  most  general  and  comprehensive 
terms  so  as  to  authorize  dealings  with  the  surface  and  the  minerals  as 
if  they  formed  separate  inheritances,  with  the  same  powers  of  granting 
or  reserving  easements  rights  and  privileges  for  the  benefit  of  one 
over  the  other,  as  if  the  several  strata  had  been  contiguous  farms 
instead  of  lying  one  above  the  other. 

The  express  mention  of  "  mining  lease "  in  this  section  was 
unnecessary  (see  s.  2  (10)  iv.),  and  mystifies  the  reader  who  finds 
that  "  a  mining  lease  may  be  made  of  land  with  an  exception  or 
reservation  of  all  or  any  of  the  mines  and  minerals  therein." 

Under  a  power  to  make  sale  of  all  or  any  part  of  the  settled  estate 
it  was  held  by  Lord  Romilly  that  the  trustees  could  not  sell  the 
lands  with  a  reservation  of  the  minerals  :  Buckley  v.  Ilowell,  29 
Beav.  546.  In  consequence  of  this  decision  the  law  was  altered  by 
the  Confirmation  of  Sales  Act  (25  &  26  Viet.  c.  108;,  which  enacted  iu 
effect  that  every  trustee  and  other  person  having  a  power  of  sale  over 
land  might,  with  the  sanction  of  the  Court  of  Chancery,  dispose  of 
the  land  or  minerals  separately,  unless  forbidden  to  do  so  by  the 
instrument  creating  the  trust  or  power. 

It  is  important  to  observe  that,  by  virtue  of  s.  51,  post,  the  tenant 
for  life  cannot  be  deprived  by  the  settlement  of  the  power  of  separate 
disposition  herein  conferred  ;  and  that,  where  he  is  unimpeachable 
for  waste,  he  may  (as  pointed  out  by  the  late  Master  of  the  Rolls  in 
Buckley  v.  Hoivell,  ubi  supra),  work  the  reserved  minerals  for  his  own 
benefit,  and  invest  the  proceeds  of  sale  of  the  surface  in  another 
estate  with  valuable  minerals  under  it.  He  would  thus  get  the 
minerals  from  under  the  two  estates.  There  is,  indeed,  no  reason 
why  the  process  should  stop  there.  He  might  in  like  manner  sell 
the  surface  of  the  second  estate  reserving  the  minerals,  and  re-invest 
in  a  third  mineral  property  ;  a  course  of  dealing  which  would,  of 
course,  prejudice  the  interests  of  the  remainderman. 

Perhaps  the  answer  to  this  difficulty  is  to  be  found  in  s.  53,  which 
places  the  tenant  for  life  in  exercising  any  power  under  the  Act  in 
the  position  of  a  trustee.  If  he  should  endeavour  to  reap  an  undue 
advantage  for  himself  the  Court  would  probably  at  the  instance  of 
the  remainderman  or  of  the  trustees  of  the  settlement  interfere  to 
prevent  such  an  abuse  of  his  powers. 

By  s.  3,  ante,  p.  38,  the  mines  or  minerals  may  be  reserved  on 
enfranchisement. 

Restrictions  imposed  by  the  settlement  on  the  exercise  of  the 
powers  thereby  conferred  upon  the  trustees  do  not  affect  the  statutory 
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power?,  even  when  these  are  to  be  exercised  by  the  trustees  on  §  17. 
behalf  of  an  infant.  Thus,  where  there  was  power  conferred  by  the 
settlement  upon  the  trustees  to  sell  or  exchange  with  the  consent  of  the 
tenant  for  life  if  of  age,  and  if  not  of  his  guardians,  it  was  held  that 
the  trustees  (the  tenant  in  tail  in  possession  being  an  infant),  could, 
under  this  section  and  s.  60,  sell  the  surface  apart  from  the  minerals 
without  the  consent  of  the  infant's  testamentary  guardians :  Re 
Duke  of  Newcastle  s  Estates,  24  Ch.  D.  129,  142. 

It  is  difficult  to  say  whether  under  this  section  the  tenant  for  life  Letting 
can  give  the  purchaser  or  lessee  of  the  minerals  the  right  to  "  let  down  *he 
down "  the  surface,  or  whether  he  can  on  a  sale  of  the  surface 
reserve  to  himself  and  his  successors  in  title  a  similar  right.  The 
general  law  is  that  the  owner  of  the  upper  -stratum  is  entitled  as  of 
common  right  to  support  from  the  subjacent  strata,  but  the  mineral 
owner  may  shew  that  on  the  construction  of  his  grant  or  reservation  he 
has  acquired  the  right  to  let  down  the  surface  either  with  or  without 
compensation  to  the  owner:  Rowlotham  v.  Wilson,  8  H.  L.  Gas. 
348  ;  Aspden  v.  Seddon,  L.  K  10  Ch.  394  ;  1  Ex.  D.  496 ;  Dixon  v. 
White,  8  App.  Gas.  833  ;  Love  v.  Bell,  9  App.  Gas.  286.  The  words 
of  this  section — "  a  grant  or  reservation  of  powers  of  working  and 
other  powers,  &c.,  incident  to  mining  purposes "  certainly  seem 
wide  enough  to  authorize  such  a  contract  on  the  part  of  the  tenant 
for  life ;  but  there  is  no  provision  as  to  compensation  for  such 
injuries  either  when  the  surface  is  sold,  or  when  it  is  retained. 

Mortgage. 

18.  Where,  money  is  required  for  enfranchisement,  or      §  jg 
for  equality  of  exchange  or  partition,  the  tenant  for  life  Mort 
may  raise  the  same  on  mortgage  of  the  settled  land,  or  of  for  equality 
any  part  thereof,  by  conveyance  of  the  fee  simple,  or  other  money' 
estate   or  interest  the  subject  of   the  settlement,   or  by 
creation  of  a  term  of  years  in  the  settled  land,  or  otherwise, 
and  the  money  raised  shall  be  capital  money  arising  under 
this  Act. 

The  tenant  for  life  is  empowered  by  e.  11  of  the  Act  of  1890,  to  raise   g^  jg, 
money  by  mortgage  of  the  settled  land  for  the  purpose  of  paying  off  in-    RaisjntT 
cumbrances,  but  with  this  exception  it  is  only  for  the  special  object   money  by 
mentioned  in  this  section,  namely,  enfranchisement  and  equality  of  mortgage. 
exchange  or  partition,  that  the  tenant  for  life  is  expressly  authorized 
to    raise    money    by  mortgage.     The    mortgagee,  however,  under 
s.  40,  is  not  bound  "  to  see  that  any   money  is  wanted   for   any 
purpose  of  this  Act,  or  that  no  more  than  is  wanted  is  raised,"  and 
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§  18. 


Cross  refer- 
ences. 


Enfran- 
chisement 
money. 


the  Act  itself  seems  to  contemplate  more  money  being  raised  than 
is  actually  wanted  ;  for  s.  21,  referring  no  doubt  to  the  provisions 
of  the  present  section,  provides  for  the  investment  of  capital  money, 
subject  to  "application  for  any  special  authorized  object  for  -which 
the  same  was  raised." 

Notice  should  be  given  by  the  tenant  for  life  to  the  trustees  of 
the  settlement  of  his  intention  to  raise  money  under  this  section  in 
accordance  with  s.  45,  post,  p.  137,  and  the  trustees  should  in  general 
be  parties  to  the  mortgage  deed  to  give  a  receipt  for  the  money  (s.  40) ; 
which  must  either  be  paid  to  them  or  into  Coiirt  (s  .22).  In  the  absence 
of  special  provision  in  the  settlement  authorizing  one  trustee  to 
receive  capital  money  there  must  be  at  least  two  trustees,  s.  39.  The 
power  to  complete  the  transaction  by  the  execution  of  the  mortgage 
deed  is  conferred  by  s.  20,  and  it  may  be  observed  that  the  tenant 
for  life  acting  under  the  statutory  power  can  vest  the  legal  estate  in 
the  mortgagee,  although  he  himself  is  only  equitably  entitled. 

The  "money  required  for  enfranchisement"  mentioned  in  this 
section  is  that  payable  by  the  copyholder,  and  does  not  include  the 
expenses  of  the  lord  under  s.  3  (ii.)  in  effecting  an  enfranchisement. 
See  the  Copyhold  Act,  1852  (15  &  16  Viet.  c.  51),  s.  31,  which  provides 
that  these  expense?,  where  the  lord  has  but  a  limited  interest,  may 
be  charged  on  the  manor,  or  other  lands  settled  or  held  therewith. 
No  provision  is  in  this  Act  made  for  their  payment,  but  it  is  pre- 
sumed that  they  may  be  deducted  out  of  the  enfranchisement  con- 
sideration. 

Capital  money  arising  under  the  Act  from  whatever  source  it 
springs  may  be  applied  to  the  purposes  here  specially  provided  for 
(see  s.  21  (iv.)  and  (v.) ),  and  when  such  money  is  available  it  will 
of  course  be  unnecessary  to  make  use  of  this  power. 


§19. 

Concur- 
rence in 
exercise  of 
powers 
as  to  un- 
divided 
share. 


Undivided  Share. 

19.  Where  the  settled  land  comprises  an  undivided  share 
in  land,  or.  under  the  settlement,  the  settled  land  has  come 
to  be  held  in  undivided  shares,  the  tenant  for  life  of  an 
undivided  share  may  join  or  concur,  in  any  manner  and  to 
any  extent  necessary  or  proper  for  any  purpose  of  this  Act, 
with  any  person  entitled  to  or  having  power  of  right  of 
disposition  of  or  over  another  undivided  share. 


Sect.  19.  "  Land  "  by  the  definition  in  s.  2  (10)  includes  an  "  undivided  share 

Undivided     ^n  ^an(^  : ''  an^>  accordingly,  where  an  undivided  share  is  settled,  it 

share.  constitutes  the  "  settled  land,"  within  the  meaning   of  the  powers 

conferred  by  this  Act.     Without  the  assistance  of  this  section  the 
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tenant  for  life  could  thus  have  exercised  such  of  the  powers  conferred  §  19. 
by  the  Act  as  are  applicable  to  an  undivided  share.  He  could  have 
sold  his  share,  or  made  partition  (s.  3),  or  he  could  have  concurred 
with  the  owners  of  the  other  shares  in  selling  the  entirety  :  Be 
Cooper  tO  Allen's  Contract,  4  Ch.  D.  802  ;  but  he  would  have  been  un- 
able to  grant  or  to  concur  in  granting  a  lease  :  Tolson  v.  Sheard,  5 
Ch.  D.  19. 

It  is  important  to  observe  the  distinction  between  the  two  cases  of 
an  undivided  share  being  comprised  in  the  original  settlement,  and  of 
the  settled  land  coming  to  be  held  in  undivided  shares.  In  the 
latter  case  the  tenant  for  life  of  one  of  such  shares  has  none  of  the 
statutory  powers  in  respect  of  his  undivided  share ;  for  the  determina- 
tion of  the  question  whether  land  is  "settled  land"  is  governed  by  the 
state  of  facts  and  the  limitations  of  the  settlement  at  the  time  of  the 
settlement  taking  effect  s.  2  (4)  ;  and  in  the  case  under  consideration 
the  entirety  and  not  an  undivided  share  constituted  the  "  settled 
land"  when  the  settlement  took  effect.  See  Re  Collinge's  Settled 
Estates,  36  Ch.  D.  516.  An  exchange  or  partition  may  be  made  sub- 
ject to  and  in  consideration  of  the  reservation  of  an  undivided  share 
in  mines  or  minerals  (s.  17)  and  the  powers  of  this  section  will  then 
be  available  in  respect  of  such  undivided  share. 

The  Couit  will  permit  (see  s.  62,  post)  the  committee  of  a  lunatic  Lunatic's 
tenant  in  tail  under  this  section  to  sell  his  share  to  his  co-owners  :  Re   share. 
GaitslceU,  40  Ch.  D.   416 :    although  there  was  no  jurisdiction  to 
sanction  such  an  arrangement  when  the  lunatic^vas  absolutely  entitled: 
J?t>  Weld,  28  Ch.  D.   514.     See  now,  however,  the  Lunacy  Act,  1890 
(53  Viet.  c.  5),  ss.  120,341. 

Conveyance. 
20. — (1.)  On  a  sale,  exchange,  partition,  lease,  mortgage,      §  20. 


or  charge,  the  tenant  for  life  may,  as  regards  land  sold,  Compie- 
rriven  hi  exchange  or  on  partition,  leased,  mortgaged,  or  tl°n  °,f 

0  sale,  lease, 

charged,  or  intended  so  to  be,  including  copyhold  or  cus-   &c.,  by 

ternary  or  leasehold  land  vested  in  trustees,  or  as  regards  ance^" 
easements  or  other  rights  or  privileges  sold  or  leased,  or 
intended  so  to  be,  convey  or  create  the  same  by  deed,  for 
the  estate  or  interest  the  subject  of  the  settlement,  or  for 
any  less  estate  or  interest,  to  the  uses  and  in  the  manner 
requisite  for  giving  effect  to  the  sale,  exchange,  partition, 
lease,  mortgage,  or  charge. 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and 
in  which  it  is  expressed  or  intended  to  operate  and  can 
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§  20.  operate  under  this  Act,  is  effectual  to  pass  the  land  con- 
veyed, or  the  easements,  rights,  or  privileges  created,  dis- 
charged from  all  the  limitations,  powers,  and  provisions  of 
the  settlement,  and  from  all  estates,  interests,  and  charges, 
subsisting  or  to  arise  thereunder,  but  subject  to  and  with 
the  exception  of — 

(i.)  All  estates,  interests,  and  charges  having  priority 

to  the  settlement ;  and 

(ii.)  All  such  other,  if  any,  estates,  interests,  and 
charges  as  have  been  conveyed  or  created  for 
securing  money  actually  raised  at  the  date  of 
the  deed ;  and 

(iii.)  All  leases  and  grants  at  fee-farm  rent  or  other- 
wise, and  all  grants  and  easements,  rights  of 
common,  or  other  rights  or  privileges  granted 
or  made  for  value  in  money  or  money's  worth, 
or  agreed  so  to  be,  before  the  date  of  the  deed, 
by  the  tenant  for  life,  or  by  any  of  his  prede- 
cessors in  title,  or  by  any  trustees  for  him  or 
them,    under   the    settlement,    or    under   any 
statutory  power,  or  being  otherwise  binding  on 
the  successors  in  title  of  the  tenant  for  life. 
(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary 
land,  it  is  sufficient  that  the  deed  be  entered  on  the  court 
rolls  of  the  manor,  and  the  steward  is  hereby  required  on 
production  to  him  of  the  deed  to  make  the  proper  entry ; 
and  on  that  production,  and  on  payment  of  customary  fines, 
fees,  and  other  dues  or  payments,  any  person  whose  title 
under  the  deed  requires  to  be  perfected  by  admittance  shall 
be  admitted  accordingly ;  but  if  the  steward  so  requires, 
there  shall  also  be  produced  to  him  so  much  of  the  settle- 
ment as  may  be  necessary  to  show  the  title  of  the  person 
executing  the  deed ;   and  the  same  may,  if  the  steward 
thinks  fit,  be  also  entered  on  the  court  rolls. 

Sect.  20.  This  section  furnishes  the  machinery  whereby  the  powers,  pre- 

Convey-         viously  conferred  upon  the  tenant  for  life,  are  to  be  carried  into  effect 

ance  in         by  conveyance.     In  strict  settlements,  i.e.  where  the  limitations  are 

exercise  of     ,       ,    ,,  ,  , 

powers.         leoal> tne  conveyance  under  an  express  power  operates  by  revocation 
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of  the  uses  of  the  settlement,  and  an  appointment  by  the  trustees  to  §  20. 
the  new  uses.  This  power  of  revocation  anil  new  appointment,  which 
is  always  annexed  to  such  a  power,  enables  the  trustees  by  virtue  of 
the  Statute  of  Uses  to  vest  the  legal  estate  in  the  purchaser,  the 
declaration  of  the  use  being  fed  by  the  original  seisin  of  the  grantees 
to  uses  in  the  settlement. 

Under  this  Act  the  operation  of  the  statutory  conveyance  is  entirely 
different.  The  estate  is  transferred  by  virtue  of  this  statute  alone  ; 
and,  upon  the  execution  of  the  conveyance,  it  goes  over  from  the  per- 
son in  whom  it  was  previously  vested  to  the  person  named  in  such 
conveyance,  so  as  to  give  effect  to  the  sale,  exchange,  partition,  lease, 
or  mortgage. 

The  first  sub-section,  indeed,  speaks  of  a  conveyance  to  uses  as  if 
there  were  an  implied  power  of  revocation  and  new  appointment, 
but  the  second  sub-section  makes  it  clear  that  the  conveyance  is  to 
operate  as  a  statutory  power  quite  irrespectively  of  the  Statute  of  Uses. 

"A  power  given  by  a  will  or  by  an  Act  of  Parliament  to  sell  an 
estate  is  a  common  law  authority.  The  estate  passes  by  force  of  the 
will,  or  Act  of  Parliament,  and  the  person  who  executes  the  power 
merely  nominates  the  party  to  take  the  estate."  Sugden  on  Powers, 
45,  8th  ed.  The  distinction  is  of  importance  with  reference  to  the 
form  of  the  conveyance.  Where  the  appointment  operates  under  the 
Statute  of  Uses,  the  legal  estate  vests  by  a  rule  of  law  and  without 
reference  to  the  intention  of  the  parties  in  the  first  person  named  as 
an  appointee.  In  the  case  of  a  common  law  authority  the  appoint- 
ment of  the  estate  to  A.  and  his  heirs  to  the  use  of  other  persons, 
"  would  not  of  itself  vest  the  legal  estate  in  A.,  but  would  giye  the 
legal  estate  to  the  real  objects  of  the  appointment."  Sug.  on  Powers, 
196,  8th  ed. 

In  order  to  provide  expressly  for  the  completion  of    contracts  Amend- 
entered  into  by  a  deceased  tenant  for  life  (s.  31  (2) )  it  has  been  enacted  "le"*  ^ct 
that  a  tenant  for  life  may  make  any  conveyance  which  is  necessary  or  s>  gt 
proper  for  giving  effect  to  a  contract  entered  into  by  a  predecessor  in 
title  which  if  made  by  such  predecessor  would  have  been  valid  as 
against  his  successors  in  title.     Act  of  1890,  s.  6. 

>      The  words  "  including  copyhold  or  customary  or  leasehold  land  Sub-s.  1. 
I  vested  in  trustees  "  are  presumably  inserted  here  with  special  reference   Copyholds 
to  the  case  of  a  strict  settlement  in  which  copyholds  and  leaseholds  ancl  lease- 
are  vested  in  trustees  upon  trusts  corresponding  with  the  uses  of  the       l  Sl 
freeholds.     They  do  not  limit  the  generality  of  the  section,   and 
accordingly  freeholds  vested  in  trustees,  and  copyholds  and  lease- 
holds not  so  vested  may  be  conveyed  by  the  tenant  for    life  for 
all  the  estate  and  interest  the  subject  of  the  settlement. 

The  tenant  for  life  has  power  to  sell  (s.  3)  or  to  lease  (s.  6)  any   Easements, 

easement,  right,  or  privilege  over  or  in  relation  to  the  settled  land  •   ™g.k*f  >  or 

'    privileges. 
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§  20.  and  this  section  enables  him  to  give  effect  to  such  sale  or  lease  by 
conveyance.  In  the  Act  of  1882  there  was  no  provision  for  the  grant 
or  reservation  of  easements  on  exchange  or  partition,  except  in  the 
special  case  of  the  surface  and  the  minerals  being  separately  disposed 
of  under  s.  17,  and  it  will  be  observed  that  the  conveyance  or  creation 
of  easements  on  exchange  or  partition  is  ignored  by  this  section. 

The  Act  of  1890  provides  (s.  5)  that  on  an  exchange  or  partition 
any  easement,  right,  or  privilege  of  any  kind  may  be  reserved  or 
may  be  granted  over  or  in  relation  to  the  settled  land  or  any  part 
thereof,  or  other  land  ;  or  an  easement,  right,  or  privilege  of  any  kind 
may  be  given  or  taken  in  exchange  or  on  partition  for  land  or  for 
any  other  easement,  right,  or  privilege  of  any  kind.  The  first  part 
of  the  foregoing  section  seems  to  deal  with  the  creation  of  easements, 
rights,  or  privileges,  de  novo,  and  as  they  only  come  into  existence  by 
the  conveyance  no  further  power  is  necessary.  The  second  part  of 
the  section  refers  to  existing  easements,  rights  or  privileges,  and  the 
tenant  for  life  will  probably  be  held  to  take  an  implied  power  of 
conveying  in  such  a  manner  as  to  give  effect  to  the  intention  of 
the  parties. 

As  to  the  creation  of  easements,  rights,  or  privileges,  by  way  of 
use,  see  the  Conveyancing  Act,  1881,  s.  62. 

Sub-s.  2.  t)ne  °f  the  chief  difficulties  in  the  practical  working  of  this  Act 

Incum-  "  f°r  facilitating  sales,  leases,  and  other  dispositions  of  settled  land  " 
brances.  is  that  many  settled  estates  are  subject  to  incumbrances  which  fetter 
the  power  of  alienation.  With  the  consent  of  the  incumbrancer  the 
tenant  for  life  may  under  s.  5  charge  an  incumbrance  upon  any  other 
part  of  the  settled  land  in  exoneration  of  the  part  sold  ;  but  if  this 
cannot  be  done  the  conveyance  can  only  be  made  subject  to  the 
estates,  interests,  charges,  and  incumbrances  specified  in  sub-s.  (2). 
It  was  pointed  out  by  Mr.  Justice  Stirling  in  Re  Lord  Stamford's 
Settled  Estates  (43  Ch.  D.  84,  93),  that  the  word  "  charges  ''  in  this  sub- 
section  is  used  with  reference  as  well  to  those  which  take  priority- 
over  the  settlement  as  to  those  which  are  created  by  the  settlement 
itself ;  and  this  wide  meaning  should  be  borne  in  mind  when  the 
same  word  has  to  be  construed  in  other  parts  of  the  Act.  The 
statutory  powers  operate  only  on  the  "settled  land," and  accordingly 
the  conveyance  is  by  clause  i.  made  subject  to  "  all  estates,  interests, 
and  charges  having  priority  to  the  settlement."  Thus  if  a  reversion, 
or  an  equity  of  redemption  is  the  subject  of  a  settlement  the  rights  of 
the  prior  owner,  or  of  the  mortgagee,  are  not  affected  by  a  conveyance 
under  the  Act. 

The  second  clause  of  the  sub-section  excepts  from  the  conveyance 
"  all  such  other,  if  any,  estates,  ihterests  and  charges  as  have  been 
conveyed  or  created  for  securing  money  actually  raised  at  the  date  of 
the  deed."  It  would  seem  not  unnatural  to  limit  this  clause  to  estates, 
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interests,  and  charges  subsisting  or  to  arise  under  the  settlement,  such  §  20. 
as  mortgages  or  charges  which  have  been  made  for  raising  portions  ; 
but  Mr.  Justice  North  in  Re^SebrifjMs  Settled  Estates  (33  Ch.  D.  429,  Life  estate 
438)  has  laid  it  down  that  "  these  words "  (i.e.,  the  words  of  this  charges, 
clause)  "  include  all  estates  and  interests  created  subsequently  to  the 
settlement  for  the  purpose  of  securing  money,  and  that  they  therefore 
include  a  mortgage  of  his  life  interest  made  by  the  tenant  for  life  for  the 
purpose  of  raising  money.  Therefore,  the  conveyance  by  the  tenant 
for  life  under  the  20th  section  can  only  pass  the  estates  subject  to  any 
charge  by  mortgage  or  otherwise  of  his  life  estate  whicli  has  been  made 
by  the  tenant  for  life  for  the  purpose  of  raising  money."  This  di-ctum 
does  not  seem  easily  reconcileable  with  the  provisions  of  s.  50,  post, 
which  in  substance  enacts  that  a  tenant  for  life  who  has  assigned  or 
incumbered  his  life  estate  may  exercise  the  powers  of  this  Act  as  if 
he  had  not  done  so,  provided  he  obtains  the  consent  of  his 
assignee  or  incumbrancer.  Again,  if  the  clause  applies  to  mortgages 
of  the  life  interest  it  must  equally  apply  to  mortgages  of  the  rever- 
sion ;  and  it  would  be  contrary  to  the  whole  scope  of  the  Act  to 
hold  that  a  reversioner  by  raising  money  on  his  reversion  could 
in  any  way  hamper  the  tenant  for  life  in  the  exercise  of  his  statutory 
powers. 

"NVith  respect  to  copyholds  the  statutory  conveyance  resembles  a   Sub-s.  3. 
bargain  and  sale  in  pursuance  of  a  power  given  by  will,  which  is   Copyholds, 
sufficient  irithout  any  surrender  to  vest  the  right  to  admittance  in  the 
purchaser. 

The  admittance,  it  will  be  observed,  is  to  be  made  on  payment  of  Fines  and 
"  customary  fines,  fees,  and  other  dues  or  payments,"  and  Cotton,  L.J.,  fees> 
has  said  that  in  his  opinion  "the  Act  was  not  intended  to  take  away 
any  of  the  rights  of  the  lord,  but  was  not  intended  to  give  him  any." 
Re  Naylor  and  Spendla's  Contract,  34  Ch.  D.  217  at  p.  221.  In  this 
case  a  testator,  who  was  tenant  on  the  court  rolls  of  a  manor,  devised 
all  his  real  estate  to  trustees  upon  trust  to  occupy  or  let  it  at  their 
discretion,  and  to  pay  the  net  profits  or  rents  to  his  wife  for  life. 
Shortly  after  the  death  of  the  testator  the  widow  contracted  to  sell 
the  copyhold  under  the  powers  of  the  Settled  Land  Act.  The 
trustees  had  not  been  admitted,  but  the  lord  was  not  yet  entitled  to 
seize  for  want  of  a  tenant.  The  question  was  raised  on  a  summons 
under  the  Vendor  and  Purchaser  Act,  on  which  the  lord  and  steward 
appeared  and  agreed  to  be  bound  by  the  decision,  whether  the  lord 
was  bound  to  admit  the  purchaser  on  payment  of  a  single  fine  and  set 
of  fees,  or  whether  another  fine  and  set  of  fees  were  payable  as  if  the 
trustees  or  the  customary  heir  had  been  admitted.  The  Court 
(Cotton  and  Bowen,  L.JJ.,  Fry,  L.J.,  dissenting)  held  that  the  lord 
could  claim  only  one  fine  on  the  ground  that  "  the  lord  would  have 
no  right  to  a  fine  for  the  admittance  of  trustees  who  never  were 
C.S.L.A.  G 
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§  20. 


Production 
of  the 
settlement. 


Covenant 
for  pro- 
duction. 


Succession 
duty. 


admitted,  and  from  whom  the  purchaser's  right  to  be  admitted  is  not 
derived." 

The  principle  of  this  decision  would  seem  to  apply  equally  to  a 
devise  to  the  tenant  for  life  without  the  intervention  of  trustees,  and 
also  to  a  settlement  of  copyholds  by  deed. 

Difficulties  may  occasionally  arise  in  practice  as  to  the  production 
of  the  settlement  to  the  steward  of  the  manor.  The  legal  tenant 
for  life  of  freeholds  is  entitled  as  a  matter  of  right  to  the  possession 
of  the  title-deeds  :  Garner  v.  Hannyngton,  22  Beav.  627  ;  Alhcood  v. 
Heyivood,  1  H.  &  C.  745  ;  Leathes  v.  Leathes,  5  Ch.  D.  221  ;  except 
when  he  has  been  guilty  of  misconduct  with  respect  to  the  deeds  : 
Jenner  v.  Morris,  L.  E.  1  Ch.  603  ;  or  there  is  a  pending  suit, 
Stanford  v.  Roberts,  L.  R.  6  Ch.  307  ;  or  they  have  been  impounded 
by  the  Court  for  safe  custody  :  Ford  v.  Peering,  1  Yes.  jun.  72.  And 
see  Wright  v.  Robotham,  33  Ch.  D.  106. 

If  the  tenant  for  life  is  only  equitably  entitled,  the  right  seems 
greatly  to  depend  upon  the  fact  of  possession.  In  other  words,  in 
the  absence  of  special  circumstances,  the  person  who  has  got  the 
deeds  may  keep  them:  Taylor  v.  Sparrow,  4  GifF.  703;  and  see 
Lady  Langdale  v.  Briggs,  8  D.  M.  &  G.  391,  416.  There  may  be 
cases,  therefore,  in  which  the  tenant  for  life  neither  has  the  deeds  nor 
has  a  right  to  call  for  them,  though  he  may  be  entitled  to  inspect 
them  ;  and  if  they  are,  for  example,  in  the  custody  of  the  remainder- 
men, of  the  Court,  or  of  mortgagees,  he  may  not  be  able  to  comply 
with  the  steward's  requisition. 

This  Act,  however,  has  so  materially  altered  the  position  of  an 
equitable  tenant  for  life  that  under  ordinary  circumstances  the  Court 
will  commit  the  custody  of  the  deeds  to  him.  Re  Burnaby's  Settled 
Estates,  42  Ch.  D.  621. 

It  may  also  be  observed  that  where  the  tenant  for  life  has  not  the 
possession  of  the  deeds,  he  cannot,  since  he  does  not  "  retain  pos- 
session," give  an  acknowledgment  and  undertaking  under  s.  9  of 
the  Conv.  Act,  1881. 

Where  a  tenant  for  life  and  remainderman  join  in  the  sale  of  an 
estate,  it  remains  liable  in  the  hands  of  the  purchaser  to  succession 
duty  on  the  death  of  the  tenant  for  life  ;  secus  where  the  sale  takes 
place  under  a  power,  or  by  virtue  of  the  Settled  Estates  Act  :  Re 
Warner's  S.  E.,  17  Ch.  D.  711,  the  duty  being  in  those  cases  shifted 
from  the  land  to  the  purchase-money  or  its  investments.  The  same 
principles  seem  to  apply  here  and  to  free  the  land  from  the  suc- 
cession duty  payable  on  the  death  of  the  tenant  for  life,  but  not  from 
that  payable  in  respect  of  terminable  charges  anterior  to  the  settle- 
ment. See,  however,  Duydale  v.  Meadows,  L.  R.  6  Ch.  501,  and  the 
remarks  thereon  in  Dav.  Conv.  ii.,  pt.  i.,  313,  4th  ed.,  where  it  is 
stated  that  "  the  decision  is  not  recognised  as  valid  by  the  Crown, 
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and  is  manifestly  wrong."    See  also  Ee  Cooper  &  Allen's  Contract,  4      §  20. 
Cli.  D.  802. 

A  tenant  in  tail  (s.  58)  exercising  the  powers  of  this  Act  can  do  so  Tenant  in 
without  an  enrolled  deed  ;  and  in  like  manner  a  married  woman   tail- 
(s.  61)  whenever  married,  and  whether  she  is  entitled  for  her  separate   Married 
use  or  not,  can  convey  by  virtue  of  her  statutory  power  without  a  woman< 
deed  acknowledged. 

The  tenant  for  life  is,  of  course,  bound  to  enter  into  express  or  Covenants 
implied  covenants  for  title  and  further  assurance.  See  Be  The  for  title. 
London  Bridge  Acts,  13  Sim.  176  ;  Earl  Poulett  v.  Hood,  L.  E.  5  Eq. 
115,  where  it  seems  to  have  been  held  that  the  tenant  for  life,  whose 
consent  is  required  to  the  exercise  of  a  power  of  sale  by  trustees, 
must  give  the  ordinary  covenants.  It  is,  however,  the  practice 
under  this  Act  to  qualify  the  statutory  covenants  of  the  tenant  for 
life,  implied  by  his  conveying  as  "beneficial  owner,"  by  a  proviso 
that,  as  regards  the  remainder  or  reversion  expectant  on  his  life 
estate,  'the  covenants  of  the  tenant  for  life  shall  extend  only  to  his 
own  acts  and  defaults  and  those  of  his  heirs,  and  of  persons  claiming 
under  or  in  trust  for  him  or  them.  See  Dart.  V.  &  P.  620,  6th  ed.  ; 
Prideaux.  Conv.  i.,  301,  14th  ed.  ;  Key  &  Elphinstone  i.,  440,  3rd  ed.  ; 
Davidson,  Concise  Prec.  121,  15th  ed. 

The  following  references  as  to  matters  incidental  to  the  conveyance   References 
may  be  found  useful  : — As  to  payment  of  the  purchase-money,  s.  22   *°  incidcn- 
(1)  ;  as  to  trustees'  potver  to  give  receipts,  s.  40  ;  as  to  the  discharge 
of  the  purchaser  paying  his  purchase-money  to  the  trustees,  s.  40 ; 
or  into  Court,  s.  46  (2)  ;  as  to  the  general  protection  of  bond  fide 
purchasers,  s.  54  ;  as  to  the  power  to  execute  the  deed,  s.  55  (2)  ;  and 
as  to  the  investment  of  the  purchase-money,  s.  21. 


VI. — INVESTMENT  OR  OTHER  APPLICATION  OF  CAPITAL 
TRUST  MONEY. 

21.  Capital  money  arising   under  this  Act,__subject  to      §  21. 
payment  of  claims  properly  payable  thereout^  and  to  appli-  capital 
cation  thereof  for  any  special  authorized  object  for  which  m°ney 

J     r  J  under  Act ; 

the  same  was  raised,  shall,  when  received,  be  invested  or  invest- 
otherwise  applied  wholly  in  one,  or  partly  in  one  and  partly  J^JJ;^ 
in  another  or  others,  of  the  following  modes  (namely)  :          or  Court, 
(i.)  In  investment  on  Government  securities,  or  on 
other  securities  on  which  the  trustees  of  the 
settlement  are  by  the  settlement  or   by  law 
authorized  to  invest  trust  money  of  the  settle- 

G  2 
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§  21.  ment,  or  on  the  security  of  the  bonds,  mort- 

gages, or  debentures,  or  in  the  purchase  of  the 
debenture  stock,  of  any  railway  company  in 
Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years 
next  before  the  date  of  investment  paid  a  divi- 
dend on  its  ordinary  stock  or  shares,  with 
power  to  vary  the  investment  into  or  for  any 
other  such  securities  : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incum- 
brances  affecting  the  inheritance  of  the  settled 
land,  or  other  the  whole  estate  the  subject  of 
the  settlement,  or  of  land-tax,  rentcharge  in  lieu 
of  tithe,  Crown  rent,  chief  rent,  or  quit  rent, 
charged  on  or  payable  out  of  the  settled  land  : 
(iii.)  In  payment  for  any  improvement  authorized  by 

this  Act : 
(iv.)  In  payment  for  equality  of  exchange  or  partition 

of  settled  land  : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the 
settled  land,  being  freehold  land,  or  in  purchase 
of  the  fee  simple  of  any  part  of  the  settled 
land,  being  copyhold  or  customary  land  : 
(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of 
any  part  of  the  settled  land,  being  leasehold 
land  held  for  years,  or  life,  or  years  determin- 
able  on  life  : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold 
or  customary  land,  or  of  leasehold  land  held 
for  sixty  years  or  more  unexpired  at  the  time 
of  purchase,  subject  or  not  to  any  exception  or 
reservation  of  or  in  respect  of  mines  or  minerals 
therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerals 
therein,  or  in  other  land  : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term 
of  sixty  years  or  more,  of  mines  and  minerals 
convenient  to  be  held  or  worked  with  the  settled 
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laud,  or  of  any  easement,  right  or  privilege 

convenient  to  be  held  with  the  settled  land  for 

mining  or  other  purposes  : 
(ix.)  In  payment  to  any  person  becoming  absolutely 

entitled  or  empowered  to  give  an  absolute  dis- 

charge : 
(x.)  In  payment  of  costs,  charges,  and  expenses  of  or 

incidental  to  the  exercise  of  any  of  the  powers, 

or  the  execution  of  any  of  the  provisions,  of  this 

Act: 
(xi.)  In  any  other  mode  in  which  money  produced  by 

the  exercise  of  a  power  of  sale  in  the  settle- 

nient  is  applicable  thereunder. 

As  to  the   various  sources  whence  "  capital  money  "  may  arise 
under  the  ActeT  It  should   be  observed  that  a  dis- 


§  21. 


tinction  is  drawn  between  "investment"  and  "application"  of  the 
capital  money,  the  former  expression  being  confined  to  the  securities 
specified  in  clause  i.,  the  latter  embracing  the  other  modes  in  which 
the  money  may  be  applied. 

The  words  "subject  to  payment  of  claims  properly  payable 
thereout  "  must  be  meant  to  apply  to  the  discharge  of  incumbrances, 
and  the  payment  of  costs,  charges,  and  expenses  incidental  to  the 
exercise  of  the  powers  cf  the  Act,  although  they  seem  to  be 
surplusage,  since  those  objects  are  specially  provided  for  under 
clauses  ii.  and  x.  of  this  section. 

The  cases  provided  for  in  s.  18  seem  to  be  referred  to  by  the 
words  "  for  any  special  authorized  object  for  which  the  same  was 
raised." 

Trustees  are  "  bylaw  authorized"  to  invest  trust  monies,  unless  ex- 
pressly  forbidden  by  the  instrument  creating  the  trust,  in  any  of  the 
numerous  investments  specified  in  "  The  Trust  Investment  Act, 
1889"  (52  &  53  Viet.  c.  32),  s.  3,  including  "the  Debenture  or 
Reutcharge  or  Guaranteed  or  Preference  Stock  of  any  railway  com- 
pany in  Great  Britain  or  Ireland  incorporated  by  special  Act  of 
Parliament,  and  having  during  each  of  the  ten  years  last  past  before 
the  date  of  investment  paid  a  dividend  at  the  rate  of  not  less  than 
three  per  centum  per  annum  on  its  ordinary  stock." 

As,  however,  the  same  section  includes  "  any  of  the  stocks,  funds, 
or  securities  for  the  time  being  authorized  for  the  investment  of  cash 
xinder  the  control  of  the  Court,"  and  as  the  Rules  of  the  Supreme 
Court,  Ord.  xxii.  r.  17,  authorize  an  investment  of  such  funds  in 
Guaranteed  or  Preference  Stock  of  railway  companies  which  have 
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§  21.       paid  any  dividend  on  the  ordinary  stock  for  the  ten  previous  years, 
'  the  restriction    as    to   a  three  per  cent,   dividend    is  practically 
abolished. 

The  Court  will  not  take  judicial  cognizance  of  the  fact,  however 
notorious,  that  any  railway  company  has  for  the  required  period 
paid  dividends  on  its  ordinary  stock ;  and  an  affidavit  verifying 
that  fact  must  in  all  cases  be  produced :  Be  Byron's  Charity  t  31 
W.  R.  517. 

Trustees  have  the  same  power  under  the  Local  Loans  Act,  1875 
(38  &  39  Yict.  c.  83),  s.  27,  of  investing  in  debentures  or  debenture 
stock  issued  under  the  Act,  as  they  have  of  investing  in  debentures 
or  debenture  stock  of  any  railway  company  ;  and  it  was  held  that 
Liverpool  Corporation  Stock  was  not,  in  the  absence  of  evidence  that 
^  dividend  had  been  paid  on  it  for  ten  years,  an  authorized  security 
for  capital  moneys  arising  under  the  Settled  Land  Act :  Ee  Malcrly, 
33  Ch.  D.  455.  So  far,  however,  as  municipal  corporations  and 
county  councils  are  concerned,  this  decision  has  been  superseded  by 
s.  3  (m)  of  the  Trust  Investment  Act,  1889.  The  Court  in  one  case 
allowed  capital  moneys  to  be  applied  in  recouping  the  four  trustees 
of  a  will  (three  of  whom  were  appointed  trustees  of  the  settlement 
created  thereby)  the  amount  by  which  they  had  overdrawn  their 
trust  account  for  the  purpose  of  investing  a  large  sum  on  mortgage 
of  freeholds,  upon  the  terms  that  the  trustees  of  the  will  should 
execute  in  favour  of  the  trustees  of  the  settlement  a  declaration  of 
trust  of  so  much  of  the  mortgage  money  as  represented  the  capital 
money  advanced  to  them  :  Ee  Harrop's  Trusts,  24  Ch.  D.  717. 

The  Court  will  not,  without  the  consent  of  all  parties  interested, 
allow  capital  money  to  be  sent  to  a  foreign  coTintry  where  the  bene- 
ficiaries reside,  for  the  purpose  of  investment  there  :  lie  Lloyd,  54 
L.  T.  643. 

ii.  Incum-         The  power  conferred  by  this  section  of  applying  capital  money  in 

brances.         ^]ie  discharge,  purchase,  or  redemption   of   incumbrances  may  be 

exercised  notwithstanding  that  the  incumbrance  affects  only  a  part  of 

the  settled  land  :  Ee  Chaytor's  Settled  Estate  Act,  25  Ch.  D.  651  ;  Ee 

Naran  and  Kinyscourt  Railway  Co.,  21  L.  E.  Ir.  369. 

The  proceeds  of  sale  of  heirlooms  may  be  applied  in  discharging 
incumbrances  without  keeping  them  on  foot  for  the  benefit  of  the 
infant  remainderman  who  would  have  been  absolutely  entitled  to  the 
heirlooms  on  attaining  twenty-one  years  of  age :  Ee  Duke  of  Marl- 
borough's  Settlement,  32  Ch.  D.  1. 

When  a  loan  is  contracted  under  the  Public  Money  Drainage  Act 
(9&  10  Viet.  c.  101),  or  the  Improvement  of  Land  Act,  1864  (27  &  28 
Viet.  c.  114),  it  is  charged  on  the  inheritance  of  the  land;  but  is 
repayable,  both  principal  and  interest,  by  a  limited  number  of 
periodical  instalments.  Both  Acts  expressly  throw  upon  the  tenant 
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for  life  or  other  limited  owner  the  duty  of  paying  these  instalments  §  21. 
as  they  accrue  due,  upon  the  ground  that  drainage,  and  many  of  the 
other  improvements  sanctioned  by  the  later  Act,  are  nut  permanent 
but  after  a  certain  number  of  years  require  to  be  renewed.  In  Be 
KnutclibulVs  Settled  Estate,  29  Ch.  D.  588,  the  Court  of  Appeal,  while 
recognizing  that  there  was  a  charge  on  the  inheritance  for  the  sum 
expended  under  the  Improvement  of  Land  Act,  yet  held  that  the 
charge  was  not  an  incumbrance  which,  in  its  nature  was  capable  of 
being  discharged  or  redeemed,  and  refused  to  sanction  the  applica- 
tion of  capital  moneys  for  that  purpose.  Tins  decision  has  been 
overruled  by  the  Act  of  1887,  tlie  1st  section  of  which  is  in  the 
following  terms  :— 

"  1.  Where  any  improvement  of  a  kind  authorized  by  the  Act  of  Amend- 

1882  has  been  or  may  be  made  either  before  or  after  the  passing  of  ment  °* 

sect  21 
this  Act,  and  a  rentcharge,  whether  temporary  or  perpetual  has  been 


or  may  be  created  in  pursuance  of  any  Act  of  Parliament,  with  the  Settled 
object   of    paying   off    any   moneys   advanced  for  the  purpose   of  kand  A 
defraying  the  expenses  of  such  improvement,   any  capital   money 
expended  in  redeeming  such  reutcharge,  or  otherwise  providing  for 
the  payment  thereof,  shall  be  deemed  to  be  applied  in  payment  for 
an  improvement  authorized  by  the  Act  of  1882." 

In  a  case  where  the  order,  whereby  the  settled  lands  were  charged 
with  a  drainage  rentcharge,  distinguished  the  amount  of  capital  and 
interest  in  each  instalment,  it  was  held  by  Mr.  Justice  Kay  that 
capital  moneys  arising  under  the  Settled  Land  Act  could  be  applied 
in  paying  such  portions  of  the  instalments  then  remaining  to  be  paid 
as  from  time  to  time  represented  capital,  but  not  such  portions  as 
represented  interest  :  Re  Lord  Sudeley's  Settled  Estates,  37  Ch.  D. 
123  ;  Re  Neu-ton's  Settled  Estate,  61  L.  T.  787  ;  on  appeal  W.  N. 
1890,  24.  But  in  Re  Lord  Egmont's  Settled  Estates,  45  Ch.  D.  395, 
the  Court  of  Appeal  expressed  an  opinion  that  Mr.  Justice  Kay  took 
too  limited  a  view  of  the  Act  in  Lord  Sudeley's  case,  and  failed  to 
give  effect  to  the  words  "  or  otherwise  providing  for  the  payment 
thereof,"  and  in  accordance  with  the  more  liberal  interpretation  of 
the  Act,  the  court  sanctioned  the  application  of  capital  money  in 
paying  all  the  expenses  of  redeeming  a  terminable  rentcharge,  in- 
cluding a  bonus  to  the  lender  in  order  to  purchase  his  consent  to  the 
redemption.  See  also  Re  Duke  of  Leinster's  Settled  Estates,  23 
L.  E.  Ir.  152. 

It  might  seem  at  first  sight  that  if  money  has  been  raised  by  the 
mortgage  of  a  long  term  of  years,  or  by  "  creation  of  a  term  of 
years  in  the  settled  land,"  under  the  provisions  of  ss.  5,  18,  or  47  of 
this  Act,  or  of  s.  11  of  the  Act  of  1890,  or  if  leaseholds  have  been 
mortgaged  by  sub-demise,  the  powers  hereby  conferred  would  not  be 
available  ;  as  such  incumbrance*,  although  they  practically  fall  upon 
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the  successive  owners  of  the  estate,  yet  do  not  "  affect  the  inheritance 
or  other  the  whole  estate  the  subject  of  the  settlement." 

It  has,  however,  been  decided  in  several  cases  that  a  strict  inter- 
pretation need  not  be  put  on  these  words.  Thus  where  an  annuity 
was  by  a  marriage  settlement  directed  to  be  paid  out  of  certain  tithes 
for  a  term  of  1000  years,  it  was  held  that  the  tithes  in.  question 
being  an  incorporeal  hereditament,  were  "  land  "  within  the  meaning 
of  this  Act,  and  that  the  annuity  was  an  incumbrance  affecting  the 
inheritance  within  the  meaning  of  this  clause.  The  trustees  were 
accordingly  authorized  to  apply  capital  moneys  in  their  hands  in 
purchasing  the  annuity  with  a  view  to  its  discharge  :  Ee  Esdaile,  54 
L.  T.  637.  Some  difficulty  was  created  in  this  case  by  the  fact  that 
the  annuity  was  personal  estate,  and  when  purchased  by  the  trustees 
might  be  held  to  vest  absolutely  in  the  first  tenant  in  tail.  The 
order  seems  to  have  been  made  only  on  the  condition  that  the 
tenant  in  tail  should  be  bound  to  admit  the  extinguishment  of  the 
annuity. 

In  another  case  Mr.  Justice  North  sanctioned  the  application  of 
capital  moneys  in  the  discharge  of  a  mortgage  by  the  trustees  of  a 
term  of  2000  years  created  by  the  will  to  secure  portions  :  Re 
Freiuen,  38  Ch.  D.  383. 

The  grounds  of  the  decision  in  this  case  were  :  (1)  that  the  mort- 
gagee might  foreclose,  and  if  he  did  he  might  acquire  the  fee  under 
K.  65  of  the  Conveyancing  Act,  1881 ;  and  (2)  that  the  tenant  for  life 
had  power  to  sell  the  entire  fee  free  from  incumbrances,  and  unless 
the  incumbrance  in  question  was  one  which  could  be  paid  off  this 
could  not  be  done.  But  this  latter  reason  does  not  appear  to  be 
satisfactory,  as  the  tenant  for  life  can  only  sell  subject  to  such 
charges  as  have  been  created  for  securing  money  actually  raised  at 
the  date  of  the  deed.  See  s.  20  (2),  ii.,  ante,  p.  78. 

As  to  the  redemption  of  land  tax,  see  42  Geo.  3,  c.  116,  s.  22  ;  16 
£  17  Viet.  c.  117,  s.  1  ;  as  to  the  proof  of  redemption,  Dart,  V.  &  P. 
398,  6th  ed.  ;  as  to  tithe  rentcharge,  see  6  &  7  Will.  4,  c.  71 ;  and  as 
to  redemption  thereof,  9  &  10  Viet,  c.  73  ;  23  &  24  Viet.  c.  93  ;  41  & 
42  Viet.  c.  42  ;  as  to  the  redemption  of  chief- rent,  quit-rent,  or 
other  perpetual  charges,  the  Conveyancing  Act,  1881,  s.  45,  under 
which  these  small  payments  may  sometimes  be  redeemed  through 
the  agency  of  the  Board  of  Agriculture,  to  whom  the  powers  of  the 
Copyhold  Commissioners  were  transferred  by  52  &  53  Viet.  c.  30. 

There  is  now  power  to  raise  money  on  mortgage  for  the  purpose  of 
discharging  incumbrances  on  the  Settled  Land  (Act  of  1890,  s.  11), 
but  for  the  purposes  of  the  section  "  incumbrance  "  does  not  include 
an  annual  sum  payable  only  during  a  life  or  lives,  or  during  a  term 
of  years  absolute  or  determinable. 

Capital  money  may  by  virtue  of  the  Agricultural  Holdings  Act, 
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1883  (46  &  47  Viet.  c.  61,  s.  29),  be  applied  in  payment  of  any  moneys 
expended  and  costs  incurred  by  a  landlord  under  or  in  pursuance  of 
the  Act  in  or  about  the  execution  of  any  improvement  mentioned  in 
the  first  or  second  Schedule  thereto,  and  also  in  discharge  of  any 
charge  created  on  a  holding  under  or  in  pursuance  of  the  Act  in 
respect  of  any  such  improvement. 

For  an  enumeration  of  the  improvements  authorized  by  this  Act,   Hi.  Im- 
see  s.  25.  to  which  an  addition  has  been  made  by  s.  13  of  the  Act  of  prove- 
1890.  mentel 

The  tenant  for  life  may  require  capital  moneys  to  be  expended  in 
authorized  improvements  even  when  the  trustees  are  in  possession 
of  the  property  in  pursuance  of  a  trust  for  management  as  if  they 
were  absolute  owners,  and  are  empowered  or  directed  to  pay  for  such 
improvements  out  of  income  :  Clarke  v.  Thornton,  35  Ch.  D.  307. 
And  the  position  of  the  tenant  for  life  as  a  trustee  under  s.  53  does 
not  prevent  him  from  securing  this  advantage  for  himself :  Re  Lord 
Stamford's  Estate,  56  L.  T.  484. 

Capital  money  arising  from  one  estate  may  be  applied  towards 
payment  for  improvements  on  another,  if  the  two  estates  are  settled 
by  the  same  instrument  to  uses  which  only  differ  by  the  limitation 
as  to  one  estate  of  a  term  of  years  to  trustees  upon  trust  to  raise 
money  by  the  accumulation  of  the  rents  :  Re  Lord  Stamford's  Settled 
Estates,  43  Ch.  D.  84. 

Special  power  is  conferred  by  s.  18  to  raise  by  mortgage  any  iv.  Equal- 
money  wanted  for  the  purpose  of  enfranchisement,  or  equality  of  **•?  money, 
exchange  or  partition. 

The  words  "  or  freehold  "  did  not  occur  in  clause  vi.  as  originally    vi.  Rever- 

introduced,  but  the  Parliamentarv  history  of  a  clause   cannot   be  ?lon?  , , 

leaseholds, 
properly  referred  to  as  a  guide  to  its  interpretation.     The  language 

as  it  now  stands  is  obscure  and  seems  to  authorize,  by  implication, 
the  purchase  of  a  leasehold  reversion,  where  a  sub-term  is  comprised 
in  the  settlement. 

It  must  also  be  observed  that  the  words  "  so  as  to  merge  the  lease- 
hold interest  in  the  reversion,"  which  originally  qualified  the  clause 
in  the  Bill,  have  been  omitted  in  the  Act.  The  directions 
contained  in  s.  24,  as  to  the  settlement  of  purchased  land,  make  it 
clear  that  no  merger  can  take  place.  The  freehold  is  to  be  conveyed 
to  the  uses  of  the  settlement,  the  leasehold  interest  will  continue 
to  be  vested  in  the  trustees  upon  trusts  corresponding  as  nearly  as 
niay  be  with  the  limitations  of  the  freeholds  ;  the  result  of  which 
would  seem  to  be  that,  notwithstanding  the  purchase  of  the  reversion 
under  this  clause,  the  leasehold  interest  may  vest  absolutely  in  a 
tenant  in  tail,  while  the  reversion  goes  over  to  the  next  taker  under 
the  limitations  of  the  settlement. 

The  principle  of  treating  the  mines  and   minerals  as  a  distinct  \ii.  viii. 

Mines  and 
minerals. 


90 


THE    SETTLED    LAND    ACT,  1882. 


§  21. 


ix.  Person 
absolutely 
entitled. 


x.  Costs, 
charges, 
and  ex- 
penses. 


inheritance  from  the  surface,  which  is  recognised  in  s.  17,  is  still 
further  exemplified  by  the  power  of  investment  in  clauses  vii. 
and  viii. 

The  Court  will  not  pay  out  capital  money  representing  settled 
land  to  a  tenant  in  tail  as  a  person  "absolutely  entitled,"  unless  he 
executes  a  disentailing  assurance  :  Re  Reynolds,  3  Ch.  D.  61  (follow- 
ing Re  Butler's  Will,  L.  R.  16  Eq.  479,  and  Re  Broachuood's  S.  E., 
1  Ch.  D.  438;  and  overruling  Re  Row,  L.  E.  17  Eq.  30),  and  the 
authorities  there  cited. 

If  the  fund  is  in  the  hands  of  the  trustees  of  the  settlement 
they  cannot,  it  is  conceived,  safely  pay  it  over  to  the  tenant  in 
tail. 

The  Court  is  now  empowered  to  order  that  capital  money  in  Court 
may  be  paid  out  to  the  trustees  of  the  Settlement  (Act  of  1890,  s.  14). 
Before  that  Act  it  had  no  power  to  do  so  :  Cookes  v.  CooJces,  34  Ch.  D. 
498,  except  where  it  had  been  paid  in  under  the  Lands  Clauses 
Consolidation  Act,  1845,  or  some  similar  Act  of  Parliament,  and 
came  within  the  provisions  of  s.  32,  post :  Re  JVriyht's  Trusts,  24 
Ch.  D.  662  ;  Re  Smith,  40  Ch.  D.  386. 

This  clause  provides  that  capital  money  may  be  applied  "  in 
payment  of  costs  charges  and  expenses  of  or  incidental  to  the 
exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the  pro- 
visions of  this  Act."  Where  the  money  is  in  the  hands  of  the  trustees 
of  the  settlement  they  are  bound  to  obey  any  direction  of  the  tenant 
for  life  as  to  the  payment  of  costs,  s.  22  (2)  ;  or  else  bring  the  matter 
before  the  Court  under  s.  44.  When  the  money  is  in  Court  the 
order  directing  its  application  generally  follows  the  terms  of  this 
clause,  leaving  for  the  determination  of  the  taxing  master  the  question 
whether  any  particular  items  are  "  incidental "  or  not :  Re  Riuld, 
W.N.  1887,  251. 

The  "  costs  charges  and  expenses "  here  referred  to  should  be 
carefully  distinguished  from  the  costs  charges  and  expenses  incurred 
on  an  application  to  the  Court  over  which  it  has  an  absolute 
discretion,  s.  46  (6).  The  payment  of  the  former  "costs  charges  and 
expenses  "  is  on  the  contrary  one  of  the  many  Avays  in  which  capital 
money  may  be  applied.  The  Court  of  Appeal  has  decided  that  the 
tenant  for  life  cannot  insist,  as  of  right,  on  capital  money  being  so 
applied  ;  but  that  the  Court  has  a  discretion  in  the  matter.  The 
question  arose  in  the  case  of  Cardigan  v.  Curzon-Hoive  (41  Ch.  D.  375), 
with  reference  to  the  costs  of  obtaining  the  concurrence  in  a  sale  of 
the  mortgagees  of  the  life  estate.  Mr.  Justice  Chitty  held  (40 
Ch.  D.  338),  that  such  costs  were  not  incidental  to  the  exercise  of 
the  powers  of  the  Act  ;  but  the  Court  of  Appeal  took  a  different 
view,  and  Lord  Halsbury,  L.  C.,  said  :  "  What  I  think  the  learned 
judge  has  not  sufficiently  observed  is  that  the  thing  done  under  the 
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powers  of  the  Act  is  the  sale ;  and  if  for  the  purposes  of  the  sale,  and  §  21. 
the  most  beneficial  exercise  of  the  power  of  sale,  it  is  necessary  to 
get  the  consent  of  the  mortgagees,  it  seems  to  me  a  straining  of 
language  to  say  that  the  costs  of  obtaining  such  consent  are  not  costs 
incidental  to  the  exercise  of  the  power  of  sale,  which  is  a  power  given 
only  by  the  Act."  The  manner  in  which  the  Court  arrived  at  the 
conclusion  that  the  payment  of  these  costs,  although  an  authorized 
application  of  capital  money,  lay  in  the  discretion  of  the  Court,  does 
not  appear  satisfactory. 

No  reference  was  made  to  s.  22, which  seems  to  give  the  tenant  for  life 
almost  absolute  authority,  for  he  can  in  all  cases  reojuire  capital  money 
to  be  paid  to  the  trustees,  and  can  "  direct "  them  as  to  the  manner  in 
which  it  is  to  be  invested  or  applied.  However,  Lord  Justice  Cotton  has 
laid  it  down  as  a  general  rule  that  "  the  costs  of  obtaining,  on  a  sale 
under  the  Act,  the  concurrence  of  mortgagees  of  the  life  estate,  ought 
not  to  be  allowed  out  of  capital,  and  that  will  be  a  rule  for  trustees 
to  act  upon  when  the  capital  money  is  not  in  Court,  and  they  have 
to  deal  with  it,"  41  Ch.  D.  at  p.  380.  See  also  Be  BecJc,  24  Ch.  D. 
603,  where  the  costs  of  such  mortgagees  were  allowed. 

In  Re  Beck,  supra,  the  property  offered  for  sale  was  not  sold  at  the 
auction,  but  was  on  the  same  clay,  through  the  instrumentality  of 
the  auctioneer,  sold  by  private  contract.  The  transactions  were  in 
these  circumstances  treated  as  substantially  one,  and  scale  charges 
were  allowed  to  the  solicitors  of  the  tenant  for  life  for  conducting 
-the  sale  and  deducing  title  to  the  property  as  if  the  amounj  of  the 
purchase  money  had  been  bid  at  the  auction. 

The  costs  of  the  tenant  for  life  and  his  solicitor  and  surveyor  in  the  Schemes, 
preparation   and  carrying   out  of  schemes  for  improvements  under 
s.  26,  may  be  paid  out  of  capital  money  :  Be  Lord  Stamford's  Settled 
Estates,  43  Ch.  D.  84.      But    if  the  survey  is  more  elaborate    or   Survey. 
extensive  than  is  necessary  for  the  purpose,  the  costs  may  be  dis- 
allowed :  Ee  Ei/ton's  Settled   Estate,  W.  N .   1888,  254.     Where  an   Defending 
action  by  the  remaindermen  against  the  tenant  for  life,  seeking  to 
restrain  a  sale  by  him  under  the  Act,  was  dismissed  with  costs,  it 
was  held  on  a  subsequent  application  by  the  tenant  for  life  that  he 
was  entitled  to  be  paid  the  difference  between  solicitor  and  client, 
and  party  and  party  costs,  as  costs  incidental  to  the  exercise  of  his 
powers  :  Ee  Llewellin,  37  Ch.  D.  317. 

The  Coiirt  has  no  jurisdiction  to  sanction  a  mortgage  of  the  Mortgage, 
-proceeds  of  sale  of  a  farm  in  order  to  provide  funds  for  its  cultiva- 
tion, until  the  completion  of  the  purchase.  The  present  section 
states  what  is  to  be  done  with  capital  money  "  when  received,"  but 
there  is  no  power  to  create  a  charge  on  capital  money  which  has  not 
been  received  :  Round  v.  Turner,  60  L.  T.  379. 

It  seems  that  the  settlor  cannot  "  by  a  declaration  of  a  contrary  xi.  In  any 

other 
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intention,"  exclude  any  of  the  foregoing  modes  of  investment,     See 
s.  51,  post,  p.  149. 

"Where  the  settlement  is  by  way  of  trust  for  sale,  capital  money 
cannot  be  applied  in  the  purchase  of  land  unless  such  application  is 
authorized  by  the  settlement.  See  s.  63  (2),  ii.,  jposf,  p.  174. 

22. — (1.)  Capital  money  arising  under  this  Act  shall, 
in  order  to  its  being  invested  or  applied  as  aforesaid,  be 
paid  either  to  the  trustees  of  the  settlement  or  into  Court, 
at  the  option  of  the  tenant  for  life,  and  shall  be  invested  or 
applied  by  the  trustees,  or  under  the  direction  of  the  Court, 
as  the  case  may  be,  accordingly. 

(2.)  The  investment  or  other  application  by  the  trustees 
shall  be  made  according  to  the  direction  of  the  tenant  for 
life,  and  in  default  thereof,  according  to  the  discretion  of 
the  trustees,  but  in  the  last-mentioned  case  subject  to  any 
consent  required  or  direction  given  by  the  settlement  with 
respect  to  the  investment  or  other  application  by  the 
trustees  of  trust  money  of  the  settlement ;  and  any  invest- 
ment shall  be  in  the  names  or  under  the  control  of  the 
trustees. 

(3.).  The  investment  or  other  application  under  the  direc- 
tion of  the  Court  shall  be  made  on  the  application  of  the 
tenant  for  life,  or  of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not 
during  the  life  of  the  tenant  for  life  be  altered  without  his 
consent. 

(5.)  Capital  money  arising  under  this  Act  while  remain- 
ing uninvested  or  unapplied,  and  securities  on  which  an 
investment  of  any  such  capital  money  is  made,  shall,  for 
all  purposes  of  disposition,  transmission  and  devolution, 
be  considered  as  land,  and  the  same  shall  be  held  for  and 
go  to  the  same  persons  successively,  in  the  same  manner 
and  for  and  on  the  same  estates,  interests,  and  trusts,  as 
the  land  wherefrom  the  money  arises  would,  if  not  dis- 
posed of,  have  been  held  and  have  gone  under  the  settle- 
ment. 

(6.)  The  income  of  those  securities  shall  be  paid  or 
applied  as  the  income  of  that  land,  if  not  disposed  of, 
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would  have  been  payable  or  applicable  under  the  settle-      §  22. 
ment. 

(7.)  Those   securities   may  be   converted   into   money, 
which  shall  be  capital  money  arising  under  this  Act. 

The  policy  of  the  Act,  which  seems  to  be  to  entrust  the  tenant  for   Sect.  22. 
life  with  all  the  administrative  powers   of  an  absolute   owner,  is   Regula- 
strikingly  exemplified  in  this  section.     At  his   option  the   capital   tions  re- 
money  is  to  be  paid  to  the  trustees  or  into  Court ;  according  to  his   j^vest"8 
direction  the  trustees  are  bound  to  apply  any  money  in  their  hands   merit,  &c. 
in  any  of  the  authorized  modes  ;  and  no  change  can  be  made  in  the 
investments  without  his  consent. 

The  option  conferred  upon  the  tenant  for  life  of  directing  capital   Sub-s.  1. 
money  to  be  paid  to  the  trustees  of  the  settlement  or  into  Court,  is   Option  of 

one  which  may  in  the  case  of  an  infant  tenant  for  life  be  exercised  on   tenant  for 

life 
his  behalf  by  the  trustees  themselves.     See  Re  Duke  of  Newcastle's 

Estate,  24  Ch.  D.  129,  140.  As  to  the  procedure  on  payment  of  the 
money  into  Court,  see  Kules  10  to  14,  inclusive,  and  Forms  IX.,  X., 
and  XI. 

Where  the  tenant  for  life  exercised  his  option  by  directing  capital 
money  to  be  paid  into  Court,  it  could  not  formerly  be  paid  out  to  the 
trustees  of  the  settlement  to  be  applied  by  them  :  Cookes  v.  Cookes, 
34  Ch.  D.  498  ;  but  now  this  may  be  done  "if  the  Court  thinks  fit." 
Act  of  1890,  s.  14. 

The  distinction  between  "  investment  "  and  "  application  "  should   Sub-s.  2. 
be  carefully  noticed  with  reference  to  the  concluding  words  of  this    Investment 
sub-section.      The   former  is  the   particular  mode    of    application   °.r  applica- 
authorized  by  s.  21,  clause  i.,  whereas  the  latter  includes   all  the 
various  ways  in  which  capital  money  may  be  applied.     It  should  be 
observed   that  the  trustees  under  this  sub-section  must   obey  the 
direction  of  the  tenant  for  life,  and  that  their  discretion  arises  only 
in  default  of  such  direction  ;  and  it  seems  that  the  tenant  for  life 
cannot   be   fettered   by  the   settlement  in    directing  the  mode   of 
investment,  or   other  application   of  the  capital  money  ;  for  it  is 
only  where  the  trustees  are  exercising  their  discretion  that  regard 
is  to  be  had  to  "  any  consent  required  on  direction  given  by  the 
settlement." 

The  power  of  the  tenant  for  life  to  direct  in  what  manner  the 
trustees  of  the  settlement  shall  apply  capital  money  in  their  hands 
has  been  fully  recognised  in  Re  Duke  of  Marlborough's  Settlement,  30 
Ch.  D.  127  ;  32  Ch.  D.  1  ;  Clarke  v.  Thornton,  35  Ch.  D.  307  ;  and 
Re  Lord  Stamford's  Estate,  56  L.  T.  484 ;  but  seems  to  have  been 
restricted  or  ignored  in  Cardigan  v.  Curzon-Howe,  41  Ch.  D.  375. 

When  the  tenant  for  life   has   entered  into   a   contract  for  the   Deposit, 
purchase  of  land  as  an  investment  of  capital  money,  the  trustees  of 
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22.  the  settlement  cannot,  it  is  conceived,  be  called  upon  by  the  tenant 
~  for  life  to  pay  the  deposit  out  of  the  capital  money,  as  the  deposit  is 
not  a  part  payment  of  the  purchase-money  until  the  contract  is  com- 
pleted. Howe  v.  Smith,  27  Ch.  D.  89. 

The  Court  will,  it  is  presumed,  in  applications  under  this  sub- 
section, give  effect  to  the  reasonable  wishes  of  the  tenant  for  life,  fur 
"  it  would  be  a  strange  thing  that  the  legislature  should  be  held, 
upon  the  construction  of  this  Act  of  Parliament,  to  have  meant  that 
the  rights  of  the  tenant  for  life  should  depend  upon  the  accident 
whether  the  money  is  or  is  not  in  Court  :  per  Chitty,  J.,  Clarke  v. 
Thornton,  35  Ch.  D.  307,  314. 

The  application,  which  should  be  by  summons  (s.  46  (3)  and 
rule  2,  post),  may  be  made  either  by  the  tenant  for  life,  or  by  the 
trustees.  If  the  former  is  the  applicant  the  trustees  need  not  be 
served  in  the  first  instance  (Rules  4  and  5,  post)  ;  but  the  tenant  for 
life  must  always  be  brought  before  the  Court. 

It  is  to  be  observed  that  the  remainderman  has  no  locus  standi  with 
respect  to  investment,  or  other  application  of  the  capital  money,  and 
should  not  be  served  unless  the  Court  under  s.  46  (5)  and  rule  G, 
should  so  direct. 

Even  where  capital  money  has  been  invested  on  the  securities 
referred  to  in  s.  21  (i),  it  is  to  be  regarded  as  constructively  reconverted 
into  land ;  but  this  sub-section  does  not  apply  to  any  "application"  as 
distinguished  from  "  investment "  of  the  money;  and  thus  if  the 
purchase-money  of  freeholds  is  applied  in  the  purchase  of  leaseholds 
(s.  21,  vii),  or  vice  versa,  the  quality  of  the  settled  land  is  permanently 
changed.  And  it  would  also  seem  that  where  the  purchase- money 
arising  from  the  sale  of  leaseholds  has  been  applied  in  the  improve- 
ment of  freeholds,  a  tenant  in  tail,  who  would  have  been  absolutely 
entitled  to  the  leaseholds,  is  not  entitled  to  a  charge  upon  the  free- 
holds for  the  amount  expended. 

The  latter  words  of  this  sub-section  are  inappropriate  to  money 
arising  from  the  sale  of  heir-looms  under  s.  37  ;  and  while  such 
money  is  "  invested,"  as  distinguished  from  "  applied,"  the  invest- 
ment remains  as  it  Avas  before  personal  estate  :  Re  Duke  of  Marl- 
borough's  Settlement,  32  Ch.  D.  1. 

§  23.  ^3.  Capital  money  arising  under  this  Act  from  settled 
Investment  ^an<^  *n  England  shall  not  be  applied  in  the  purchase  of 
in  land  in  land  out  of  England,  unless  the  settlement  expressly 

England.  .,       .          ,, 

authorizes  the  same. 

"  England  "  in  an  Act  of  Parliament  includes  "Wales,  and  Berwick- 
tvpon-Tweed  :  20  Geo.  II.,  c.  42,  s.  3. 
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24. — (1.)  Laud  acquired  by  purchase  or  in  exchange,  or       §  24. 
on  partition,  shall  be  made  subject  to  the  settlement  in  settlement 
manner  directed  in  this  section.  of  la,nd   , 

purchased, 

(2.)  Freehold  laud  shall  be  conveyed  to  the  uses,  on  the  taken  in 
trusts,  and  subject  to  the  powers  and  provisions  which, 
under  the  settlement,  or  by  reason  of  the  exercise  of  any 
power  of  charging  therein  contained,  are  subsisting  with 
respect  to  the  settled  land,  or  as  near  thereto  as  circum- 
stances permit,  but  not  so  as  to  increase  or  multiply  charges 
or  powers  of  charging. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be 
conveyed  to  and  vested  in  the  trustees  of  the  settlement  on 
trusts  and  subject  to  powers  and  provisions  corresponding, 
as  nearly  as  the  law  and  circumstances  permit,  with  the 
uses,  trusts,  powers,  and  provisions  to,  on,  and  subject  to 
which  freehold  land  is  to  be  conveyed  as  aforesaid;  so 
nevertheless  that  the  beneficial  interest  in  land  held  by 
lease  for  years  shall  not  vest  absolutely  in  the  person  who 
is  by  the  settlement  made  by  purchase  tenant  in  tail,  or  in 
tail  male,  or  in  tail  female,  and  who  dies  under  the  age  of 
twenty-one  years,  but  shall,  on  the  death  of  that  person 
under  that  age,  go  as  freehold  land  conveyed  as  aforesaid 
would  go. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  substituted 
security  for  any  charge  in  respect  of  money  actually  raised, 
and  remaining  unpaid,  from  which  the  settled  land,  or  any 
part  thereof,  or  any  undivided  share  therein,  has  theretofore 
been  released  on  the  occasion  and  in  order  to  the  comple- 
tion of  a  sale,  exchange  or  partition. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the 
settled  land,  then  the  land  acquired  shall  not  be  subjected 
thereto,  unless  the  land  is  acquired  either  by  purchase 
with  money  arising  from  sale  of  land  which  was  before  the 
sale  subject  to  the  charge,  or  by  an  exchange  or  partition 
of  land  which,  or  an  undivided  share  wherein,  was  before 
the  exchange  or  partition  subject  to  the  charge. 

(6.)  On  laud  being  so  acquired,  any  person  who,  by  the 
direction  of  the  tenant  for  life,  so  conveys  the  land  as  to 
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§  24.  subject  it  to  any  charge,  is  not  concerned  to  inquire 
whether  or  not  it  is  proper  that  the  land  should  be  sub- 
jected to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to  land 
extend  and  apply,  as  far  as  may  be,  to  mines  and  minerals, 
and  to  easements,  rights,  and  privileges  over  and  in  rela- 
tion to  land.  • 

This  section  follows  very  closely  the  provisions  usually  inserted  in 
"  real "  settlements  for  the  purpose  of  making  the  purchased  lands 
subject  to  the  trusts  of  the  settlement :  see  Dav.  Conv.  iii.,  1020, 
3rd  eel.  It  should  be  read  with  s.  20,  ante,  the  object  of  the  present 
section  being  to  impose  upon  the  purchased  land  "  the  limitations, 
powers,  and  provisions  of  the  settlement,  and  the  estates,  interests, 
and  charges  subsisting  or  to  arise  thereunder,"  but  none  of  the 
"  estates,  interests,  and  charges,"  subject  to  which  the  land  (assuming 
that  the  capital  money  has  arisen  from  the  sale  of  land)  was  previously 
sold. 

Sub-s.  2.  There  are  some  dangers  incurred  by  a  referential  settlement  which 

Freeholds,  cannot  well  be  avoided.  For  example,  if  the  trustees  of  the  portions '" 
term  be  dead,  no  new  term  will  be  created  by  a  conveyance  to  the 
uses  of  the  settlement  ;  and  in  like  manner,  if  the  tenant  for  life  or 
reversioner  has  sold  or  mortgaged  his  interest,  the  legal  estate  in  the 
purchased  land  will  pass  to  the  tenant  for  life  or  the  reversioner,  as 
the  case  may  be,  and  not  to  the  assignee  or  mortgagee.  Lewin  on 
Trusts,  507,  8th  ed. 

The  assignee  of  the  tenant  for  life  is  protected  by  s.  50,  post,  but 
the  assignee  of  the  reversioner  cannot  by  any  precaution  prevent  the 
legal  estate  vested  in  him  from  being  divested  by  an  exercise  of  the 
statutory  power?. 

As  to  the  effect  of  a  conveyance  to  the  uses  of  a  will,  where  a 
recovery  had  been  suffered  by  a  tenant  in  tail,  see  IVortliam  \. 
Mackinnon,  4  Sim.  485  ;  8  Bing.  564  ;  and  it  seems  that  if  a  tenant 
in  tail  converts  his  estate  into  a  base  fee,  or  an  estate  in  fee  simple, 
a  subsequent  conveyance  to  the  uses  of  the  settlement  would  vest  in 
him  a  like  estate  in  the  purchased  lands. 

The  words,  "but  not  so  as  to  increase  or  multiply  charges  or 
powers  of  charging,"  are  still  retained,  ex  abundanti  cauteld,  to  pre- 
vent a  conveyance  to  uses  giving,  for  example,  to  the  widow  a  second 
jointure  rent-charge,  or  to  the  portionists  a  second  set  of  portions 
out  of  the  newly  acquired  lands  :  see  Williams  on  Settlement,  p.  222. 
It  has  been  laid  down  that  "  it  is  not  a  reasonable  way  of  reading  a 
trust,  created  by  reference  to  other  trusts,  to  consider  everything  fi.s 
there  repeated,  and  so  to  make  it  a  duplication,  as  it  were,  of  trusts 
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in  the  nature  of  charges."     Per  Lord  Cranworth,  L.  C.,  in  Hindle  v.       8  24. 
Taylor,  5  D.  M.  &  G.  577,  at  p.  594. 

The   proviso  in  this  sub-section,  that  leaseholds  shall  not  vest  Sub-s.  3. 
absolutely  in  a  tenant  in  tail  by  purchase  who  dies  under  twenty-one,  Leaseholds, 
corresponds  closely  with  the  common  form  :  Dav.  Conv.  iii.,  1131, 
3rd  ed.     See  also  the  Conv.  Act,  1881,  s.  42.     An  omission  in  the 
corresponding  clause  in  Lord  Cranworth's  Act  (23  &  24  Viet.  c.  145, 
B.  4,  repealed  by  s.  64,  post)  is  here  supplied  by  a  gift  over  of  the 
leaseholds  on  the  death  of  the  infant  tenant  in  tail. 

Chattels  cannot  be  entailed ;  and,  if  they  were  subjected  to  the 
same  limitations  as  freeholds,  they  would  vest  absolutely  in  the  first 
tenant  in  tail.  The  object  of  the  present  clause  is  to  keep  the  freehold 
and  leasehold  estates  together  as  long  as  possible.  See  Jarman  on 
Wills,  ii.,  577,  4th  ed.  The  words  by  purcluise  are  rendered  necessary 
by  the  rule  against  perpetuities  ;  for  it  is  conceivable  that  there  should 
be  an  indefinite  series  of  tenants  in  tail  all  dying  under  twenty-one, 
in  which  case  the  vesting  of  the  chattels  would  be  clearly  postponed 
beyond  the  legal  limit.  Jarman  on  Wills,  i.,  274,  4th  ed.  ;  Christie  v. 
Gosling,  L.  R.  1  H.  L.  279  ;  Harrington  v.  Harrinrjlon,  L.  K.  5  H.  L. 
&7  ;  Martelli  v.  Holloimy,  Ibid.,  532. 

The  object  of  these  three  sub-sections,  which  must  be  read  together,   Sub-ss.  4, 
seems  to  be  to  facilitate  the  sale  of  settled  land  free  from  incum-   5  and  6. 
brances,  by  enabling  the  land  acquired  in  its  place  to  be  substituted   Substi- 
as  a  security  for  certain  charges.     Section  5,  ante,  empowers  the        .  . ! 
tenant  for  life,  with  the  consent  of  an  incumbrancer,  to  transfer  the 
incumbrance  from  the  laud  sold  or  given  in  exchange  or  on  partition 
to  any  other  part  of  the  settled  land,  whether  alread\-  charged  there- 
with or  not,  and  in  some  cases  the  consent  of  the  incuuibraueer 
would  be  more  readily  given  if  the  acquired  land,  as  well  as  that 
retained  (if  any),  were  charged  in  his  favour.     By  virtue  of  sub- 
section 4  this  can  be  done,  and  it  will  be  remembered  that,  in  the 
absence  of  agreement  with  the  incumbrancer,  settled  land  can  only  be 
conveyed  subject  to  "any  charge  in  respect  of  money  actually  raised 
and  remaining  unpaid."    See  s.  20  (2),  ii. 

Although  the  words  "  actually  raised "  point  to  charges  (such  as 
portions)  arising  under  the  settlement  itself,  yet  there  seems  no  reason 
to  exclude  from  the  operation  of  this  section  charges  having  priority 
to  the  settlement. 

The  fifth  sub-section  seems  to  be  needlessly  scrupulous  as  to  the 
incidence  of  the  charge,  inasmuch  as  the  whole  of  the  settled  land 
must  be  subject  to  identical  limitations.  See  Lord  Stamford's  Settled 
Estates,  43  Ch.  D.  84.  Moreover,  s.  5,ante,  authorizes  the  transfer  of 
incumbrances  from  one  part  of  the  settled  land  to  another,  whether 
the  latter  was  already  charged  or  not.  If,  for  example,  two  farms, 
A.  and  B.,  are  settled,  A.  being  subject  to  a  charge  from  which  B.  is 
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free,  and  the  charge  on  A.  is  with  a  view  to  a  sale  transferred  to  B., 
can  the  land  subsequently  acquired  with  the  purchase-money  of  A. 
be  made  subject  to  the  charge  ?  It  is  conceived  that  it  can,  inasmuch 
as  A.  was,  before  the  sale,  subject  to  the  charge. 

It  must  be  observed  that  in  many  cases  "  capital  money  arising 
under  the  Act "  will  be  a  mixed  fund,  coming  from  several  sources, 
and  that,  if  it  is  desired  to  charge  the  purchased  land  under  this 
section,  evidence  should  be  preserved  that  the  purchase-money  was 
wholly  provided  by  the  land  formerly  subject  to  the  charge. 

It  is  also  important  to  observe  that  when  capital  money,  which  has 
not  arisen  from  the  sale  of  land  (e.g.,  fines  on  leases,  Act  of  1884, 
s.  4,  or  money  produced  by  sale  of  securities,  s.  22  (7),  ante],  is 
invested  in  the  purchase  of  land,  there  is  no  power  to  subject  the 
last  mentioned  land  to  any  charge  or  incumbrance. 

Sub-s.  6  seems  to  indicate  that  the  conveyance  may  be  taken  direct 
to  the  mortgagee  or  other  incumbrancer,  and  subject  thereto  to  the 
uses  of  the  settlement. 


VII. — IMPKOVEMENTS. 
Improvements  with  Capital  Trust  Money. 


25.          25.  Improvements  authorized  by  this  Act  are  the  making 


Description  or  execution  on,  or  in  connection  with,  and  for  the  benefit 
of  improve-  Of  settled  land,  of  any  of  the  following  works,  or  of  any 

ments  au-  J  J 

thorized  works  for  any  of  the  following  purposes,  and  any  operation 
incident  to  or  necessary  or  proper  in  the  execution  of  any 
of  those  works,  or  necessary  or  proper  for  carrying  into 
effect  any  of  those  purposes,  or  for  securing  the  full  benefit 
of  any  of  those  works  or  purposes  (namely) : 

(i.)  Drainage,  including  the  straightening,  widen- 
ing, or  deepening  of  drains,   streams,  and 
watercourses  : 
(ii.)  Irrigation  ;  warping  : 
(iii.)  Drains,  pipes,  and  machinery  for  supply  and 

distribution  of  sewage  as  manure  : 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or 

from  the  sea,  or  a  tidal  water : 
(v.)  Groynes ;  sea  walls  ;  defences  against  water  : 
(vi.)  Inclosing;  straightening  of  fences;  re-division 
of  fields  : 
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(vii.)  Reclamation  ;  dry  warping  :  §  25. 

(viii.)  Farm  roads  ;  private  roads ;  roads  or  streets 

in  villages  or  towns  : 
(ix.)  Clearing;  trenching;  planting: 
(x.)  Cottages   for    labourers,   farm- servants,   and 
artisans,  employed  on  the  settled  land  or 
not : 
(xi.)  Farmhouses,    offices,  and  out-buildings,   and 

other  buildings  for  farm  purposes  : 
(xii.)  Saw-mills,  scutch-mills,  and  other  mills,  water- 
wheels,  engine-houses,  and  kilns,  which  will 
increase  the  value  of  the  settled  land  for 
agricultural  purposes  or  as  woodland  or 
otherwise  : 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses, 
pipes,  wells,  ponds,  shafts,  dams,  weirs, 
sluices,  and  other  works  and  machinery  for 
supply  and  distribution  of  water  for  agri- 
cultural, manufacturing,  or  other  purposes, 
or  for  domestic  or  other  consumption  : 
(xiv.)  Tramways  ;  railways  ;  canals ;  docks  : 
(xv.)  Jetties,  piers,  and  lauding  places  on  rivers, 
lakes,  the  sea,  or  tidal  waters,  for  facilitating 
transport  of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure  and  other 
things  required  for  agricultural  purposes, 
and  of  minerals,  and  of  things  required  for 
mining  purposes : 
(xvi.)  Markets  and  market-places  : 
(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or 
other  open  spaces  for  the  use,  gratuitously 
or  on  payment,  of  the  public  or  of  indivi- 
duals, or  for  dedication  to  the  public,  the 
same  being  necessary  or  proper  in  connexion 
with  the  conversion  of  land  into  building 
land : 

(xviii.)  Sewers,    drains,    watercourses,    pipe-making, 
fencing,  paving,  brick-making,  tile-making, 
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and    other   works   necessary   or  proper   in 
connexion  with   any  of  the   objects    afore - 
0  said : 

/^(xix.)  Trial  pits  for  mines,  and  other  preliminary 
works  necessary  or  proper  in  connexion  with 
development  of  mines : 

(xx.)  Reconstruction,  enlargement,  or  improvement, 
of  any  of  those  works. 

This  section  extends  in  several  important  particulars  the  list  of 
"improvements"  in  "The  Improvement  of  Land  Act,  1864"  (27  & 
28  Viet.  c.  114),  s.  9  :  Ee  Newton's  Settled  Estate,  61  L.  T.  787. 

All  the  works  there  enumerated  are  comprised  in  this  section,  and, 
in  addition,  we  find  that  provision  is  made  for  the  distribution  of 
sewage  manure,  for  groynes  and  sea-walls,  artisans'  cottages,  docks, 
markets,  and  market-places,  streets  and  open  spaces  in  connexion 
with  a  building  scheme,  and  trial  pits  for  mines.  Further,  the  former 
Act  was  wholly  confined  to  agricultural  purposes,  whereas  the  works 
mentioned  in  clause  xiii.  may  be  undertaken  for  manufacturing  or 
other  purposes ;  and  those  in  xv.  for  facilitating  the  transport  of 
minerals  as  well  as  of  agricultural  stock. 

"  Planting,"  in  clause  ix.,  is  not  confined  as  in  the  former  Act  to 
"  planting  for  shelter."  Several  of  these  improvements  are  such  as 
might  best  be  undertaken  in  conjunction  with  other  landowners  ;  and 
accordingly  by  s.  27,  post,  power  is  conferred  on  the  tenant  for  life, 
as  by  the  Land  Improvement  Act,  s.  12,  to  join  or  concur  with  other 
persons  in  the  execution  of  the  improvements. 

The  provisions  of  the  section  have  been  still  further  extended  by 
the  several  enactments  presently  referred  to  ;  but  in  none  of  them 
will  be  found  any  authority  for  the  expenditure  of  capital  money  in 
repairs.  Independently  of  statute,  money  which  is  subject  to  a  trust 
for  investment  in  the  purchase  of  land,  may  with  the  sanction  of  the 
Court  be  employed  in  erecting  new  buildings  on  the  settled  land,  but 
not  in  repairs  or  in  permanent  improvements  which  do  not  put  new 
buildings  on  the  ground  :  Drake  v.  Trefusis,  L.  R.  10  Ch.  364  ;  JbutL 
the  Court  may  direct  money  to  be  raised  on  mortgage  of  an  infant's 
estate  for  the  purpose  of  paying  for  such  repairs  as  are  certified  to  be 
"absolutely  necessary  :  Ee  Jackson,  21  Ch.  D.  786  ;  and  see  Conway  \. 
Fenton,  40  Ch.  D.  512.  Sale  monies  of  one  estate  have  been  applied 
in  paying  for  improvements  on  another,  although  the  two  estates  were 
settled  by  different  instruments  :  Re  Hoiighton  Estate,  30  Ch.  D.  102. 
In  this  case  Bacon,  V.-C.,  sanctioned  the  expenditure  of  capital 
money  (1)  in  providing  a  water  supply  for  the  principal  mansion- 
house  (xiii) ;  (2)  in  renewing  the  drainage  of  the  same  house  (i)  ; 
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(3)  in  repairing  the  stables  (xi)  ?  ;  and  (4)  in  enlarging  and  iniprov-       §  25. 
ing  the  agent's  house  (xi)  ?   It  would  not,  however,  be  safe  to  rely  im- 
plicity  on  the  soundness  of  this  decision. 

Silos  were  considered  by  the  Court  of  Appeal,  in  Re  Broadwater  Silos. 
Estate,  33  "W.  R.  738,  not  to  be  improvements  within  the  meaning  of 
this  section.     The  formation  of  silos  is  however  included  in  the 
schedule  to  the  Agricultural  Holdings  Act,  post,  as  an  improvement 
in  which  capital  money  may  be  expended. 

Clause  (xx)  read  with  clause  (six)  has  the  effect,  it  seems,  of  Mines, 
striking  out  of  the  latter  the  word  "  preliminary,"  so  that  all  works 
necessary  or  proper  for  the  development  of  mines  may  be  paid  for 
out  of  capital  money  :  Re  Muiidy's  Settled  Estates,  63  L.  T.  311. 

It  will  be  remembered  that,  under  the  Public  Money  Drainage  Drainage 
Acts,  limited  owners  may  obtain  Government  loans  for  drainage 
works,  but  as  such  loans  are  repayable  by  a  rent-charge  of  .£6^  per 
cent,  in  twenty-two  years,  the  machinery  of  the  present  Act  is  clearly 
more  advantageous  to  the  tenant  for  life  ;  and  for  the  same  reason 
the  Improvement  of  Land  Act  (extended  by  s.  30,  post)  will  be  only 
adopted  when  capital  money  is  not  available  for  the  purposes  of  this 
section. 

Capital  money  may  also  be  applied  in  payment  of  any  moneys   Agricul- 
expended  and  costs  incurred  by  a  landlord  in  or  about  the  execution  tural  Hold- 
of  any  improvement  mentioned  in  the  first  or  second  parts  of  the   igg.3. 
schedule  to  the  Agricultural  Holdings  Act,  1883,  as  for  an  improve- 
ment authorized  by  this  Act.    46  &  47  Viet.  c.  61,  s.  29. 

The  schedule  here  referred  to  is  in  the  following  terms  : — 


PART  I. 
"  Improvements  to  which  consent  of  landlord  is  required  : 

(1.)  Erection  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells,  or  reser- 
voirs, or  of  works  for  the  application  of  water-power  or  for 
supply  of  water  for  agricultural  or  domestic  purposes. 

(9.)  Making  of  fences. 
(10.)  Planting  of  hops. 
(11.)  Planting  of  orchards  or  fruit  bushes. 
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(12.)  Beclaiming  of  waste  land. 

(13.)  Warping  of  land. 

(14.)  Embankment  and  sluices  against  floods. 


Housing 
of  the 
Working 
Classes. 


Act  of 
1890, 
s.  13. 


Bridges. 
Buildings. 


Mansion- 
house. 


PART  II. 

Improvement  in  respect  of  which  notice  to  landlord  is  required : 
(15.)  Drainage." 

This  section  has  also  been  extended  by  the  Housing  of  the  Work- 
ing Classes  Act,  1890  (53  &  54  Viet.  c.  70),  s.  74,  which  (in  substitu- 
tion for  s.  11  of  the  repealed  Act  of  1885,  48  &  49  Viet.  c.  72)  enacts 
that  the  improvements  on  which  capital  money  may  be  expended 
enumerated  in  this  section  shall  include  any  dwellings  available  for 
the  working  classes,  the  building  of  which  in  the  opinion  of  the 
Court  is  not  injurious  to  the  estate. 

The  Act  of  1890,  s.  13,  adds  to  the  improvements  authorized  by  the 
Act  of  1882  the  following  ;  namely, 
"(i.)  Bridges; 

"  (ii.)  Making  any  additions  to  or  alterations  in  buildings  reason- 
ably necessary  or  proper  to  enable  the  same  to  be  let ; 
"  (iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public 
authority,  or  for  buildings  taken  under  compulsory  powers, 
but  so  that  no  more  money  be  expended  than  the  amount 
received  for  the  buildings  taken  and  the  site  thereof  ; 
"  (iv.)  The  rebuilding  of  the  principal  mansion-house  on  the 
settled  land  :  Provided  that  the  sum  to  be  applied  under 
this  sub-section  shall  not  exceed  one-half  of  the  annual 
rental  of  the  settled  land." 

The  making  or  improving  of  bridges  is  an  improvement  included 
in  the  schedule  to  the  Agricultural  Holdings  Act  which  of  course 
only  applies  when  the  land  is  in  the  occupation  of  tenants. 

The  buildings  mentioned  in  s.  25  are  all  connected  with  farming 
piirposes,  but  the  later  Act  is  more  general  and  extends  to  any  addi- 
tion to  or  alteration  in  a  single  house  in  a  town  necessary  or  proper 
to  enable  it  to  be  let 

The  latter  portion  of  clause  iii.,  supra,  appears  to  apply  to  build- 
ings wherever  situate,  and  not  to  be  confined  to  such  as  are  within  an 
xirban  sanitary  district.  If  any  land  is  taken  over  and  above  the 
actual  site  of  the  buildings  there  must  be  an  apportionment  of  the 
purchase  money  for  the  purposes  of  this  clause. 

The  Improvement  of  Land  Act  was  extended  by  the  Limited 
Owners'  Residences  Acts  (33  &  34  Viet.  c.  56,  and  34  &  35  Viet.  c.  84), 
so  as  to  include  in  the  list  of  "improvements"  the  erection,  completion, 
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or  improvement  of  a  suitable  mausion-house,  but  the  amount  which      §  25. 
might  be  raised  for  this  purpose  was  limited  to  two  years'  rental  of 
the  estate. 

The  above  enactment  is  still  more  strictly  limited  as  regards  the 
amount  which  may  be  expended  ;  and  whether  the  estate  is  large  or 
small,  one-half  the  annual  rental  would  seem  to  be  insufficient  to  re- 
build the  mansion-house  in  suitable  style. 

Independently  of  statutory  authority  the  Courts  have  not  been 
accustomed  to  sanction  an  expenditure  of  this  kind  unless  clearly  for 
the  benefit  of  all  parties  concerned  :  Hibbert  v.  CooJce,  IS.  &  S.  552  ; 
Dent  v.  Dent,  30  Beav.  363  ;  but  where  the  sole  trustee  had  expended 
a  considerable  sum  in  restoring  a  mansion-house  which  had  been 
burnt  down,  and  it  appearing  that  the  estate  had  been  benefited  by  the 
outlay  to  the  full  amount  of  certain  funds  in  Court  subject  to  rein- 
vestment in  land,  those  funds  were  ordered  to  be  paid  out  to  the 
trustee  so  that  he  might  be  recouped  to  that  extent  the  moneys  that 
he  had  spent :  Jesse  v.  Lloyd,  48  L.  T.  656  ;  but  as  a  rule  personal 
estate  settled  on  the  same  trusts  as  the  real  estate  will  not  be  applied 
in  rebuilding  a  mansion-house  :  Dunne  v.  Dunne,  7  D.  M.  &  G.  207  ; 
nor  will  the  tenant  for  life  be  declared  entitled  to  a  charge  for 
moneys  expended  by  him  in  that  manner;  Horlock  v.  Smith,  17 
Beav.  572  ;  Caldecott  v.  Broiun,  2  Hare  144  ;  see  also  Dixon  v.  Peacock, 
3  Drew.  288. 

2Q. — (1.)  Where  the   tenant  for  life  is  desirous  that      §  26. 


capital  money  arising  under  this  Act  shall  be  applied  in  Approval 

or  towards  payment  for  an  improvement  authorized  by  this  ~y  Lail' 

Act,  he  may  submit  for  approval  to  the  trustees  of  the  sioners  of 
settlement,   or  to  the  Court,  as  the  case  may  require,  a 


scheme  for  the  execution  of  the  improvement,  showing  the  ment  an(i 
proposed  expenditure  thereon.  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the 
hands  of  trustees,  then,  after  a  scheme  is  approved  by 
them,  the  trustees  may  apply  that  money  in  or  towards 
payment  of  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement,  on  — 

(i.)  A  certificate  of  the  Land  Commissioners  certi- 
fying that  the  work  or  operation,  or  some 
specified  part  thereof,  has  been  properly  exe- 
cuted, and  what  amount  is  properly  payable 
by  the  trustees  in  respect  thereof,  which  certi- 
ficate shall  be  conclusive  in  favour  of  tho 
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trustees  as  an  authority  and  discharge  for  any 
payment  made  by  them  in  pursuance  thereof ; 
or  on 

(ii.)  A  like  certificate  of  a  competent  engineer  or  able 
practical  surveyor  nominated  by  the  trustees 
and  approved  by  the  Commissioners,  or  by  the 
Court,  which  certificate  shall  be  conclusive  as 
aforesaid ;  or  on 

(iii.)  An  order  of  the  Court  directing  or  authorizing 
the  trustees  to  so  apply  a  specified  portion  of" 
the  capital  money. 

(3.)  Where  the  capital  money  to  be  expended  is  in 
Court,  then,  after  a  scheme  is  approved  by  the  Court,  the 
Court  may,  if  it  thinks  fit,  on  a  report  or  certificate  of  the 
Commissioners,  or  of  a  competent  engineer  or  able  practical 
surveyor,  approved  by  the  Court,  or  on  such  other  evidence 
as  the  Court  thinks  sufficient,  make  such  order  and  give 
such  directions  as  it  thinks  fit  for  the  application  of  that 
money,  or  any  part  thereof,  in  or  towards  payment  for  the 
whole  or  part  of  any  work  or  operation  comprised  in  the 
improvement. 

The  scheme  for  improvement  is  to  be  approved  by  the  trustees  or 
by  the  Court,  not  by  the  Land  Commissioners,  as  stated  in  the  mar- 
ginal note.  The  duties  of  the  Commissioners,  now  replaced  by  the 
Board  of  Agriculture,  52  &  53  Viet.  c.  30,  are  not  discretionary  but 
ministerial,  and  are  confined  to  seeing  that  the  work  has  been 
properly  executed  and  certifying  what  sum  is  to  be  paid  in  respect 
thereof. 

This  section  is  not  retrospective,  and  it  was  held  that  capital 
money  could  not  be  applied  in  paying  off  charges  for  improvements 
executed  before  the  Act  came  into  operation  :  Re  KnatdibulVs  Settled 
Estate,  27  Ch.  D.  349  (affirmed  C.  A.  29  Ch.  D.  588).  It  was  also 
held  in  a  later  case  that  if  the  tenant  for  life  executed  the  improve- 
ments without  submitting  a  scheme  for  the  approval  of  the  trustees 
or  of  the  Court  there  was  no  power  to  recoup  to  him  the  amount  of 
his  expenditure  :  Re  Hotchkin's  Settled  Estates,  35  Ch.  D.  41,  and  see 
Re  Broadwater  Estate,  33  TV.  R.  738.  In  the  former  case  the  land  on 
which  the  improvements  had  been  executed  had  been  sold ;  and 
Cotton,  L.  J.,  expressed  a  doubt  whether  there  was  power  to 
authorize  the  trustees  to  pay  out  of  capital  money  the  expense  of 
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improvements  on  land  no  longer  in  settlement.     By  the  15th  section       §  26. 
of  the  Act  of  1890  it  is,  however,  enacted  as  follows  : — 

"15.  The  Court  may,  in  any  case  where  it  appears  proper,  make   Court  may 
an  order  directing  or  authorizing  capital  money  to  be  applied  in  or   oruer  pay- 
towards  payment  for  any  improvement  authorized  by  the  Settled   improve. 
Land  Acts,  1882  to  1890,  notwithstanding  that  a  scheme  was  not,   merits 
before  the  execution  of  the  improvement,  submitted  for  approval,   executed, 
as  required  by  the  Act  of  1882,  to  the  trustees  of  the  settlement  or 
to  the  Court." 

This  section  it  will  be  observed  reverses  the  decision  in  Re  Hotch- 
kin's  Settled  Estates  only  so  far  as  the  Court  is  concerned.  The 
trustees  have  still  no  power  to  pay  moneys  in  their  hands  for  work 
which  has  been  done  without  the  submission  of  a  scheme,  although 
the  Court  has  a  discretionary  power  of  "  directing "  capital  money 
in  Court,  or  of  "authorizing"  capital  money  in  the  hands  of  the 
trustees  to  be  so  applied.  Where,  however,  extra  work  has  to  be  Extra 
done  in  carrying  out  a  scheme  the  trustees  may  apply  capital  moneys  work, 
in  their  hands  in  payment  for  such  extra  work  if  it  Avas  incidental  to 
the  original  scheme  and  has  been  properly  executed,  and  they  are  not 
limited  to  the  particular  amount  of  the  estimated  expenditure  :  Re 
Bulwer  Lytton's  Will,  38  Ch.  D.  20. 

It  is  important  to  observe  that  the  work,  or  at  least  so  much  as  is 
to  be  paid  for,  must  be  executed  before  the  money  is  paid ;  and  that 
there  is  no  power  to  advance  money  to  the  tenant  for  life  to  be  ex- 
pended by  him  in  improvements.  But  the  preliminary  costs  of 
preparing  the  scheme,  including  surveyor's  charges,  seem  to  be  pay- 
able under  s.  21  (x.),  as  "  incidental  to  the  execution  of  the  provisions 
of  the  Act ;  "  and  may  accordingly  be  defrayed  by  the  trustees  out  of 
any  capital  moneys  in  their  hands. 

Where  the  money  to  be  expended  is  in  the  hands  of  trustees,  it  is 
highly  important  that  they  should  accurately  follow  the  course  of  pro- 
cedure here  prescribed,  which  consists  of  the  following  steps  : — 

(1.)  The  scheme  must  be  submitted  to  the  trustees  and  approved 
by  them. 

(2.)  The  works  must  be  executed. 

(3.)  A  certificate  of  the  Board  of  Agriculture  or  of  an  engineer  or 
surveyor,  nominated  by  the  trustees,  and  approved  by  the 
Board  or  by  the  Court,  or  an  order  of  the  Court  must  be 
obtained,  as  an  authority  for  the  trustees  to  pay  over  the 
money  to  the  tenant  for  life. 

The  procedure,  where  the  money  is  in  Court,  follows  the  same 
lines  ;  the  Court,  however,  taking  an  unfettered  discretion  as  to  the 
evidence  which  it  will  accept  in  proof  of  the  execution  of  the  works. 

It  is  to  be  observed  that  the  scheme  must  be  approved  by  the 
"  trustees  of  the  settlement,"  and  therefore  where  money  is  in  the 
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hands  of  trustees  (e.g.  under  s.  33)  who  do  not  come  within  the  defi- 
nition of  "  trustees  of  the  settlement "  in  s.  2,  ante,  they  should  he 
appointed  to  that  office  before  undertaking  the  duties  imposed  by 
this  section.  See  as  to  the  appointment  of  "  trustees  of  the  settle- 
ment," s.  38,  post,  and  s.  17  of  the  Act  of  1890. 

In  proceedings  under  the  Improvement  of  Land  Act,  1864,  the 
Board  of  Agriculture,  before  giving  their  sanction,  must  be  satisfied 
that  a  permanent  increase  of  the  yearly  value  of  the  lands  exceed- 
ing the  yearly  amount  proposed  to  be  charged  thereon,  will  be 
effected  by  the  proposed  works  (27  &  28  Viet.  c.  114,  s.  25).  The 
discretion  of  the  trustees  and  the  Court  is  not  similarly  fettered 
under  this  Act. 

27.  The  tenant  for  life  may  join  or  concur  with  any 
other  person  interested  in  executing  any  improvement 
authorized  by  this  Act,  or  in  contributing  to  the  cost 
thereof. 

Compare  with  this  section  the  similar  provisions  in  the  Improve- 
ment of  Land  Act,  1864  (27  &  28  Viet.  c.  114),  s.  12.  This  section 
does  not  expressly  authorize  the  trustees  of  the  settlement  to  apply 
capital  money  in  payment  for  the  joint  improvement ;  or  to  provide 
for  the  apportionment  of  the  cost  between  the  several  estates,  but 
these  powers  are  probably  conferred  by  implication. 

The  scheme  for  the  whole  work,  whether  it  is  an  artificial  harbour, 
a  railway,  or  a  system  of  "  arterial  drainage/'  must,  it  is  conceived, 
be  submitted  to  the  trustees  or  the  Court,  and  approved  in  the 
manner  pointed  out  in  the  last  section. 

It  is  clear  that  the  tenant  for  life  may  join  or  concur  with  the 
limited  owners  of  other  settled  estates,  or  with  persons  absolutely 
entitled  in.  the  execution  of  joint  improvements  under  this  Act ;  but 
there  is  no  power  to  proceed  partly  under  this  Act,  and  partly  under 
the  Improvement  of  Land  Act.  The  former  requires  the  expenses  to 
be  defrayed  out  of  capital  money  in  Court  or  in  the  hands  of  trustees, 
while  the  latter  contemplates  the  money  being  raised  by  way  of  loan 
to  be  secured  as  a  terminable  charge  ;  and  in  the  case  of  a  joint 
application  requires  "  the  sum  to  be  charged  in  pursuance  of  any 
joint  application,  so  that  a  separate  and  distinct  sum  may  become 
charged  on  the  land  of  each  landowner  : "  s.  12. 

28. — (1.)  The  tenant  for  life,  and  each  of  his  successors 
in  title  having,  under  the  settlement,  a  limited  estate  or 
interest  only  in  the  settled  land,  shall,  during  such  period, 
if  any,  as  the  Land  Commissioners  by  certificate  in  any 
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case  prescribe,  maintain  and  repair,  at  his  own  expense,      §  28. 
every  improvement  executed  under  the  foregoing  provi-  successors 
sions  of  this  Act ;    and  where  a  building  or  work  in  its  tain^in- 
nature  insurable  against  damage  by  fire  is  comprised  in  sure,  &c. 
the  improvement,  shall  insure  and  keep  insured  the  same, 
at  his  own  expense,  in  such  amount,  if  any,  as  the  Commis- 
sioners by  certificate  in  any  case  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  shall  not  cut  down  or  knowingly  permit  to  be 
cut  down,  except  in  proper  thinning,  any  trees  planted 
as  an  improvement  under  the  foregoing  provisions  of  this 
Act. 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as 
aforesaid,  shall  from  time  to  time,  if  required  by  the 
Commissioners,  on  or  without  the  suggestion  of  any  person 
having,  under  the  settlement,  any  estate  or  interest  in  the 
settled  land  in  possession,  remainder,  or  otherwise,  report 
to  the  Commissioners  the  state  of  every  improvement  exe- 
cuted under  this  Act,  and  the  fact  and  particulars  of  fire 
insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made 
by  them  under  this  section,  in  such  manner  or  to  such 
extent  as  circumstances  appear  to  them  to  require,  but  not 
so  as  to  increase  the  liabilities  of  the  tenant  for  life,  or  any 
of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  fails  in  any  respect  to  comply  with  the  requisi- 
tions of  this  section,  or  does  any  act  in  contravention 
thereof,  any  person  having,  under  the  settlement,  any  estate 
or  interest  in  the  settled  land  in  possession,  remainder,  or 
reversion,  shall  have  a  right  of  action,  in  respect  of  that 
default  or  act,  against  the  tenant  for  life  ;  and  the  estate 
of  the  tenant  for  life,  after  his  death,  shall  be  liable  to  make 
good  to  the  persons  entitled  under  the  settlement  any 
damages  occasioned  by  that  default  or  act. 

The  powers  and  duties  of  the  Land  Commissioners  have  been   Board  of 
transferred  to  the  Board  of  Agriculture,  52  &  53  Viet.  c.  30.  Agricul- 

Unless  the  Board  issue  a  certificate  prescribing  the  period  durino-     Uie' 

0    Sub-s.  1. 
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28.  which,  the  improvements  are  to  be  maintained  and  repaired,  or  the 
amount  for  which  the  buildings  are  to  be  insured,  the  first  sub-sec- 
tion seems  to  have  no  operation  ;  in  fact  the  obligation  to  maintain, 
repair,  and  insure  is  imposed  upon  the  limited  owners  of  settled 
land  partly  by  the  act  and  partly  by  the  certificate  of  the  Board. 
Where  the  improvements  are  effected,  without  the  intervention,  of 
the  Board,  as  for  example  when  the  money  is  in  Court  and 
the  order  for  payment  is  made  on  the  report  of  a  surveyor,  a 
special  application  will  have  to  be  made  for  a  certificate  under 
this  section,  if  it  is  desired  to  impose  the  obligation  upon  the  tenant 
for  life. 

General  ^n  ^e  absence   of  any  such  certificate,  the  relative  rights  and 

rule  as  to  liabilities  of  the  tenant  for  life,  remaindermen,  and  trustees  seem  to 
repairs.  stand  on  the  same  footing  as  if  the  improvements  had  been  effected 
before  the  settlement.  Thus,  if  the  legal  estate  be  in  the  trustee?, 
the  Court  will  not,  unless  there  is  an  express  trust  to  repair,  inter- 
fere at  the  instance  of  a  remainderman,  in  cases  of  permissive  waste, 
against  an  equitable  tenant  for  life  in  possession  :  Powys  v.  Blagrave, 
4  D.  M.  &  G.  448. 

In  the  case  of  legal  limitations  the  tenant  for  life  is  not  liable  to 
the  remainderman  for  permissive  waste  :  Barnes  v.  Doiding,  44  L.  T. 
8C9 ;  He  Cartwright,  41  Ch.  D.  532. 

Where  an  obligation  to  repair  is  imposed  by  the  settlement  (Ee 
Skingley,  3  M.  &  G.  221  ;  Woodhouse  v.  Walker,  5  Q.  B.  D.  404  ; 
Andrew  v.  Williams,  52  L.  T.  41),  or  a  contract  or  covenant  to  that 
effect  is  entered  into  by  the  tenant  for  life  (Marsh  v.  Wells,  2  S.  &  S. 
87),  the  tenant  for  life  or  his  personal  representatives  will  be  liable 
for  dilapidations. 

Leaseholds.  Leaseholds  in  general  stand  in  a  different  position  from  freeholds 
on  account  of  the  liability  to  the  lessor  in  respect  of  repairs  ;  and 
where  they  are  vested  in  trustees  upon  trust  for  persons  in  succession 
it  is  the  duty  of  the  trustees  to  preserve  the  property  for  the  remain- 
derman, and  to  apply  the  rents  and  profits  in  executing  such  repairs 
as  may  be  necessary  to  save  a  forfeiture  of  the  lease  :  Re  Foicler,  16 
Ch.  D.  723.  But  as  between  tenant  for  life  and  remainderman 
the  former  is  not  bound  at  his  own  expense  to  put  the  premises  in 
repair  so  as  to  comply  with  the  terms  of  the  lease  :  Be  Courtier,  34 
Ch.  D.  136. 

Insurance.  The  position  of  the  tenant  for  life  as  regards  insurance  has  been 
thus  stated.  "  Though,  in  the  absence  of  special  contract  or  obligation, 
the  tenant  for  life  is  not  bound  to  rebuild  in  case  of  fire,  and  by 
parity  of  reasoning  is  not  bound  to  insure,  yet  it  seems  that  if  he 
insured  he  would  be  bound  to  lay  out  the  insurance  money  in  re- 
building : "  Dav.  Conv.  iii.  290  (c),  3rd  ed.  But  the  remainderman 
has  in  such  a  case  no  lien  on  the  insurance  monies  :  Bunyon  on 
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Fire  Insurance,  196,  2nd.  ed.  ;  and  see  Warwicker  v.  Bretnall,  23  Ch.       §  28. 
D.  188. 

If  the  tenant  for  life,  however,  is  bound  to  insure  by  an  order  of 
the  Board  of  Agriculture  made  under  this  section,  his  position  would 
appear  to  be  different  from  that  of  a  tenant  for  life  who  voluntarily 
effects  an  insurance  ;  and  the  insurance  must  be  taken  to  have  been 
made  for  the  benefit  of  all  parties  as  if  the  obligation  to  insure  had 
been  imposed  by  the  settlement  :  Seymour  v.  Vernon,  16  Jur.  189  ; 
and  see  Norris  v.  Harrison,  2  Mad.  268. 

Where  improvements  have  been  effected  under  the  Improvement  Improve- 
of  Land  Act,  1864,  the  person  for  the  time  being  bound  to  make  the  ment  of 
periodical  payments  in  respect  of  the  charge  is  bound  to  uphold  the       nc     c  ' 
improvements  and  works,  and  insure  buildings  u  susceptible  of  damage 
by  fire  "  in  an  amount  equal  to  the  principal  sum  originally  charged. 
He  is  further  made  liable  to  an  action  for  any  damage  occasioned  by 
his  default ;   and  machinery  is  provided  whereby  the  maintenance 
of  the  improvements  may  be  enforced  :  27  &  28  Viet.  c.  114,  ss. 
72-76. 

This  section  is  by  the  Act  of  1887  applied  to  improvements 
effected  under  the  Improvement  of  Land  Act,  or  any  similar  Act, 
when  the  rent-charge  created  in  pursuance  of  such  Act  has  been 
redeemed  by  the  expenditure  of  capital  money  ;  but  drainage,  which 
is  the  improvement  most  commonly  effected  in  this  manner,  is  in  its 
nature  incapable  of  being  kept  in  repair  :  Re  Lord  Sudeleijs  Settled 
Estates,  37  Ch.  D.  123. 

A  tenant  in  tail  may  commit  with  impunity  every  species  of  waste  Sub-s.  2. 
(Co.  Litt.  224,  a.),  and  may,  it  is  conceived,  cut  down  any  trees  even  Cutting 
if  planted  as  an  improvement,  although  he  comes  within  the  literal   down  trees, 
meaning  of  the  prohibition  in  sub-s.  2.     As  to  the  disposition  of  the 
proceeds  of  sale  of  timber  wrongfully  cut,  see  Seagram  v.  Knight, 
L.  R.  2  Ch.  628  ;  Higginbotham  v.  Hawkins,  L.  R.  7  Ch.  676  ;  Hony- 
u-ood  v.  Honyu-ood,  L.  R,  18  Eq.  306  ;  Baker  v.  Sebright,  13  Ch.  D. 
179. 

The  duties  of  the  Commissioners  (now  replaced  by  the  Board  of  Sub-s.  3. 
Agriculture)  prescribed  by  s.  26  end  with  their  report  on  the  works  ;   Land  Corn- 
by  this  sub-section  they  are  constituted  overseers  of  the  improve-  missioncrs. 
ments  during  the  continuance  of  the  settlement.      It  is  not  stated 
what  steps  are  to  be  taken  by  them  for  the  protection  of  the  estate 
in  the  event  of  the  works  being  dilapidated,  or  the  buildings  unin- 
sured ;  and  it  would  seem  that  the  object  of  sub-s.  3  is  merely  to 
obtain  information,  the  right  of  action  being  conferred,  if  at  all,  by 
sub-ss.  (1)  and  (5). 

The  Board  of  Agriculture  have  no  power  to  make  a  mandatory 
order  for  the  repair  of  the  works,  or  even  to  direct  a  surveyor  to 
inspect  and  report  thereon. 
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The  provisions  of  the  Improvement  of  Land  Act,  1864,  s.  75, 
whereby  the  Commissioners  are  empowered  after  default  to  execute 
repairs,  are  not  applicable  to  the  present  case,  even  if  incorporated 
by  s.  48  (6),  post. 

The  contents  of  the  certificate  under  this  section  are  not  expressed 
to  extend  beyond  a  specification  of  the  period  during  which  the  tenant 
for  life  is  to  maintain  the  works,  and  the  amount  in  which  he  is  to 
insure  ;  and  by  this  sub-section  the  term  may  be  shortened,  or  the 
amount  diminished  :  but  the  language  seems  to  imply  that  the  certi- 
ficate is  intended  to  contain  more  elaborate  provisions  than  are  above 
referred  to  with  reference  to  the  maintenance  of  the  works. 

It  is  to  be  observed  that  under  this  sub-section  a  right  of  action  is 
conferred  upon  everybody,  "  having,  under  the  settlement,  any  estate 
or  interest  in  the  settled  land  in  possession,  remainder,  or  reversion  ;" 
and  it  may  be  a  question  what  damages  are  recoverable  in  such  an 
action — are  they  the  total  injury  to  the  inheritance  ?  and  if  so,  how 
are  they  to  be  impounded  for  the  benefit  of  "  the  persons  entitled 
under  the  settlement  ? "  or,  must  each  successive  remainderman  bring 
an  action  for  his  own  apportioned  damage  ?  A  palpable  absurdity 
(produced  by  an  "  amendment "  of  the  bill  in  its  passage  through  the 
House  of  Commons)  is  apparent  on  the  face  of  this  sub-section,  for 
the  tenant  for  life  is  made  answerable  in  damages  for  the  acts  and 
defaults  of  his  successors  in  title.  Thus  if  an  estate  were  limited  to 
A.  for  life,  remainder  to  B.  in  tail,  remainder  to  C.  in  fee.  If  B. 
after  the  death  of  A.  committed  default  and  died  without  barring  his 
estate  tail,  the  remedy  of  C.  would,  on  the  words  of  the  statute,  be 
against  the  estate  of  A.  and  not  against  that  of  B.  It  is  not  likely 
that  the  Courts  would  give  effect  to  such  a  claim,  but  it  is  difficult  to 
see  how  any  "successor  in  title"  or  his  estate  can  be  made  answerable 
under  this  sub-section. 

The  right  of  action  hereby  conferred  seems  to  be  founded  partly 
on  tort  partly  on  the  statutory  obligation,  inasmuch  as  the  damages 
are  recoverable  in  respect  of  the  wrongful  act  or  omission  of  the 
tenant  for  life  in  disobeying  or  not  complying  with  the  requisitions 
of  the  section.  See  Batthyany  v.  Walford,  36  Cli.  D.  269,  279.  As 
demands  in  the  nature  of  unliquidated  damages  arising  otherwise 
than  by  reason  of  a  contract,  promise,  or  breach  of  trust,  are  not 
provable  in  bankruptcy  (Bankruptcy  Act,  1883,  46  &  47  Viet.  c.  52, 
s.  37),  no  claim  can  be  made  under  this  section  in  the  bankruptcy  of 
the  tenant  for  life  (Re  Newman,  3  Ch.  D.  494),  or  against  his  estate 
if  it  is  insolvent  and  is  being  administered  by  the  Court.  Jud.  Act, 
1875,  s.  10. 

Where  the  damage  claimed  is  not  more  than  ^50  the  action  may, 
it  seems,  be  brought  against  the  tenant  for  life  in  the  County  Court 
under  s.  56  of  the  County  Courts  Act,  1888  (51  &  52  Viet.  c.  43)  : 
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and  the  rules  laid  down  by  s.  116  of  the  same  Act  as  to  the  costs  of       §  28. 
actions  unnecessarily  brought  in  the  High  Court  apply  to  actions 
under  this  section. 

"All  actions  for  penalties,  damages  or  sums  of  money  given  to  the  Statute  of 
party  grieved  by  any  statute  now  or  hereafter  to  be  in  force,  ....  f|limta* 
shall  be  commenced  ....  within  two  years  after  the  cause  of  such. 
actions,  but  not  after."  3  &  4  Will.  4,  c.  42,  a.  3.  If  the  tenant  for 
life,  therefore,  persistently  neglects  to  perform  his  duty  as  to  repairs 
under  this  section,  the  reversioner,  in  order  to  obtain  complete  com- 
pensation, would  have  to  bring  actions  every  two  years,  unless  it 
should  be  held  that  in  such  a  case  the  cause  of  action  is  one  and 
indivisible  although  increasing  de  die  in  diem.  Where  the  wrongful 
act  consists  of  the  cutting  down  trees  (sub-s.  2),  the  action  should  be 
brought  within  two  years  from  the  time  at  which  they  were  cut. 

The  measure  of  damages  is,  it  would  seem,  the  diminution  in  the  Measure  of 
value  of  the  reversion,  or  the  plaintiffs  interest  in  the  reversion,  due  damages, 
to  the  wrongful  act  or  default  of  the  tenant  for  life,  less  a  discount 
for  immediate  payment  (see  WTiitliam  v.  Kersliaw,  16  Q.  B.  D.  613), 
and  not  the  sum  necessary  to  put  the  property  in  repair,  and  it  is 
clear  that  the  amount  recovered  is  not  to  be  expended  on  the  pro- 
perty, for  that  would  be  to  give  the  tenant  for  life  for  a  time  the 
enjoyment  of  the  damages  which  he  had  been  compelled  to  pay. 

If  the  tenant  for  life  is  an  infant,  there  seems  to  be  no  remedy  Infant, 
under  this  section  in  case  of  default. 

The  second  part  of  the  clause  is  obscure,  since  it  does  not  appear 
whether  there  is  a  right  of  action  against  the  executors  or  adminis- 
trators of  the  tenant  for  life,  or  whether  there  is  conferred  merely  a 
right  to  prove  for  the  "damages."  By  3  &  4  Will.  4,  c.  42,  s.  2,  actions 
may  be  brought  against  the  executors  of  the  wrongdoer  for  an  injury 
to  property  real  or  personal,  but  the  injury  must  have  been  com- 
mitted within  six  months  of  the  person's  death,  and  within  six 
months  after  administration  has  been  taken  out.  See  Woodhouse  v. 
Walker,  5  Q.  B.  D.  404. 


Execution  and  Repair  of  Improvements. 

29.  The  tenant  for  life,  and  each  of  his  successors  in      §  29. 
title   having,  under   the  settlement,  a  limited   estate   or  Protection 
interest  only  in  the  settled  land,  and  all  persons  employed  ^fj^f8 
by  or  under  contract  with  the  tenant  for  life,  or  any  such  execution 

A 

successor,  may  from  time  to  time  enter  on  the  settled  land,  of  improve- 
and,  without  impeachment  of  waste  by  any  remainderman 
or  reversioner,  thereon  execute  any  improvement  authorized 
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29. 


Sect.  29. 

Waste  in 
execution 
and  repair 
of  improve- 
ments. 


by  this  Act,  or  inspect,  maintain,  and  repair  the  same,  and, 
for  the  purposes  thereof,  on  the  settled  land,  do,  make, 
and  use  all  acts,  works,  and  conveniences  proper  for  the 
execution,  maintenance,  repair,  and  use  thereof,  and  get 
and  work  freestone,  limestone,  clay,  sand,  and  other  sub- 
stances, and  make  tramways  and  other  ways,  and  burn  and 
make  bricks,  tiles,  and  other  things,  and  cut  down  and  use 
timber  and  other  trees  not  planted  or  left  standing  for 
shelter  or  ornament. 

This  section  applies,  it  is  conceived,  only  as  between  the  persons 
successively  entitled  under  the  settlement.  If  the  land  is  in  the 
occupation  of  tenants,  the  improvements  must  be  executed  with 
their  consent.  The  execution  of  the  improvements  is  to  be  "  with- 
out impeachment  of  waste  by  any  remainderman  or  reversioner,"  and 
it  can  scarcely  be  intended  by  the  statute  that  the  tenant  for  life  is 
to  be  at  liberty  to  take  the  '•' freestone,  limestone,  clay,  &c.,"  of  a 
lessee,  and  cut  down  and  use  the  timber  and  other  trees  on  his  farm 
without  giving  him  any  compensation  ;  but  the  power  conferred  on 
the  tenant  for  life  "  to  enter  on  the  Settled  Land  "  is  unnecessary, 
unless  it  refers  to  land  in  the  occupation  of  tenants. 

The  power  here  conferred  upon  each  of  the  "successors  in  title  ''  of 
the  tenant  for  life  must,  it  is  presumed,  be  qualified  by  adding  the 
words  "when  his  estate  or  interest  is  in  possession"  (see  s.  58).  If 
he  could  enter  and  inspect,  maintain  and  repair  the  works  while  he 
was  a  remainderman  or  reversioner,  the  section  would  have  made 
him  unimpeachable  for  waste  by  the  tenant  for  life.  Compare  this 
section  with  the  analogous  provisions  of  s.  34  of  "  The  Improvement 
of  Land  Act." 


30. 


Extension 
of  27  &  28 
Viet.  c. 
114,  s.  9. 


Sect.  30. 

Improve- 
ment of 
Land  Act, 
1864. 


Improvement  of  Land  Act,  1864. 

30.  The  enumeration  of  improvements  contained  in 
section  nine  of  the  Improvement  of  Land  Act,  1864,  is 
hereby  extended  so  as  to  comprise,  subject  and  accord- 
ing to  the  provisions  of  that  Act,  but  only  as  regards 
applications  made  to  the  Land  Commissioners  after  the 
commencement  of  this  Act,  all  improvements  authorized 
by  this  Act. 

The  Improvement  of  Land  Act,  1864,  the  scope  of  which  is  here 
extended,  enables  limited  owners  to  effect  loans  for  the  improvement 
of  settled  estates.  But  as  these  loans  are  repayable,  by  instalments 


IMPROVEMENT  OF  LAND  ACT,  1864.  113 

of  mixed  principal  and  interest,  in,  at  most,  25  years,  the  terms  are  §  30. 
not  as  advantageous  as  those  provided  by  the  present  Act.  Still, 
there  may  be  cases  in  which  it  is  not  possible  or  convenient  to  raise, 
by  a  sale  of  part  of  the  property,  capital  money  for  improvements 
under  this  Act ;  and  it  therefore  seems  expedient  to  indicate  briefly 
the  manner  in  which  that  object  may  be  effected  by  a  loan  under  the 
Improvement  of  Land  Act.  The  procedure  is  as  follows  : — If  a  "  land- 
owner "  (s.  8)  desires  to  borrow  money  for  an  "  improvement "  (s.  9), 
he  applies  to  the  Inclosure  Commissioners  (now  the  Board  of  Agri- 
culture) for  their  sanction  (s.  11);  who  after  investigation  (s.  15), 
may,  if  satisfied  that  the  proposed  improvement  will  effect  a  perma- 
nent increase  of  the  yearly  value  of  the  land,  exceeding  the  yearly 
amount  of  the  charge,  make  an  order  sanctioning  the  improvement, 
and  specifying  the  number  of  years,  not  exceeding  25,  in  which  the 
loan  is  to  be  repaid  by  half-yearly  instalments.  The  order  sanction- 
ing an  improvement  is  called  a  "  Provisional  Order,"  and  confers 
a  right  on  the  completion  of  the  works  to  an  "absolute  order," 
which  the  Commissioners  are  empowered  (s.  49)  to  execute,  charging 
the  inheritance  with  the  repayment  of  the  loan  by  a  rent-charge 
for  the  term  of  years  mentioned  in  the  provisional  order,  so 
as  to  repay  principal  and  interest  by  half-yearly  instalments 
(s.  51).  The  money  is  generally  provided  by  a  Land  Improve- 
ment Company,  to  whom  the  benefit  of  the  charge  is  assigned 
(s.  53). 

Where  two  Land  Improvement  Companies  had  advanced  money  on  Priority, 
the  same  estate,  and  each  was  by  its  incorporating  statute  declared  to 
be  entitled  to  a  first  charge  upon  the  inheritance  of  the  improved 
land  in  priority  over  every  other  then  existing  or  future  charge,  it 
Avas  held  that  the  charge  which  was  first  in  order  of  time  was  entitled 
to  priority.  Pollock  v.  Lands  Improvement  Company,  37  Ch.  D.  661. 
The  Act  contains  elaborate  provisions  as  to  security  for  expenses, 
maintenance  of  improvements,  saving  clauses  and  other  matters  to 
which  it  is  unnecessary  further  to  refer,  as  its  importance  is  greatly 
diminished  by  the  facilities  conferred  upon  limited  owners  by  the 
present  Act. 

The  Improvement  of  Land  Act  has  been  also  extended  by  former  Previous 

statutes,    so    as    to    include    as    "improvements"    the    following  extensions 

of  the  Im- 

works  :  provement 

(1.)  A  suitable  mansion-house  and  offices  ;  but    only  two  years'  of  Land 
rental  of  the  settled  land  can  be  expended.     This,  however,  Act> 
means  the  rental  of  the  whole  of  the  settled  land,  and  not 
merely  that  part  on  which  the  house  is  to  be  built :  Re 
Dunn's  S.  E.,  W.  N.  1877,  39.     See  the  Limited  Owners, 
Residences  Acts,  1870  &  1871,  33  &  34  Yict.  c.  56  ;  34  &  35 
Viet.  c.  84. 
C.S.L.A.  I 
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§  30.          (2.)  Sewage  works  under  "  The  Public  Health  Act "  (38  &  39  Viet. 

c.  55),  s.  31. 

(3.)  Reservoirs  and  other  works  for  the  supply  of  water  under  40 
&  41  Viet.  c.  31. 

VIII. — CONTRACTS. 

_JJL_       31.— (1.)  A  tenant  for  life- 
Power  for  (i.)  May  contract  to  make  any  sale,  exchange,  parti- 
tenant  for  tion>  mortgagej  or  charge ;  and 

enter  into  (U.)  May  vary  or  rescind,  with  or  without  considera- 

tion, the  contract,  in  the  like  cases  and  manner 
in  which,  if  he  were  absolute  owner  of  the 
settled  land,  he  might  lawfully  vary  or  re- 
scind the  same,  but  so  that  the  contract 
as  varied  be  in  conformity  with  this  Act; 
and  any  such  consideration,  if  paid  in  money, 
shall  be  capital  money  arising  under  this  Act ; 
and 

(iii.)  May  contract  to  make  any  lease  ;  and  in  making 
the  lease  may  vary  the  terms,  with  or  without 
consideration,  but  so  that  the  lease  be  in  con- 
formity with  this  Act ;  and 

(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease, 
in  like  manner  and  on  the  like  terms  in  and  on 
which  he  might  accept  a  surrender  of  a  lease  ; 
and  thereupon  may  make  a  new  or  other  con- 
tract, or  new  or  other  contracts,  for  or  relative 
to  a  lease  or  leases,  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a 
new  or  other  lease,  or  new  or  other  leases, 
where  a  lease  had  been  granted ;  and 

(v.)  May  enter  into  a  contract  for  or  relating  to  the 
execution  of  any  improvement  authorized  by 
this  Act,  and  may  vary  or  rescind  the  same ; 
and 

(vi.)  May,  in  any  other  case,  enter  into  a  contract  to 
do  any  act  for  carrying  into  effect  any  of  the 
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purposes  of  this  Act,  and  may  vary  or  rescind      §  31. 
the  same. 

(2.)  Every  contract  shall  be  binding  on  and  shall  enure 
for  the  benefit  of  the  settled  land,  and  shall  be  enforceable 
against  and  by  every  successor  in  title  for  the  time  being 
of  the  tenant  for  life,  and  may  be  carried  into  effect  by  any 
such  successor  ;  but  so  that  it  may  be  varied  or  rescinded 
by  any  such  successor,  in  the  like  case  and  manner,  if  any, 
as  if  it  had  been  made  by  himself. 

(3.)  The  Court  may,  on  the  application  of  the  tenant  for 
life,  or  of  any  such  successor,  or  of  any  person  interested 
in  any  contract,  give  directions  respecting  the  enforcing, 
carrying  into  effect,  varying,  or  rescinding  thereof. 

(4.)  Any  preliminary  contract  under  this  Act  for  or 
relating  to  a  lease  shall  not  form  part  of  the  title  or  evi- 
dence of  the  title  of  any  person  to  the  lease,  or  to  the 
benefit  thereof. 

"  Contracts  are  considered  as  defective  executions,  and  like  them  Contracts, 
require  a  sufficient  consideration  to  enable  the  Court  to  act.  The 
same  rules,  therefore,  apply  to  each  case.  As  against  a  remainder- 
man both  are  equally  binding.  The  principal  distinctions  between 
them  are,  that  a  contract  to  execute  a  power  might  be  enforced  against 
the  donee  of  the  power  himself,  where  a  defective  execution  without 
any  contract,  although  capable  of  being  enforced  against  a  remain- 
derman, could  not  be  aided  against  the  party  who  made  it  :  "  Sugden 
on  Powers,  552,  8th  ed.  ;  Be  Dyke's  Estate,  L.  E.  7  Eq.  337. 

Although  under  the  general  law,  the  tenant  for  life  might  have 
entered  into  binding  contracts  to  exercise  the  powers  of  the  Act,  yet 
the  safer  course  has  been  here  followed  of  expressly  authorizing  him 
to  do  so  ;  and  it  may  be  observed  that,  by  virtue  of  s.  19,  ante,  the 
tenant  for  life  of  an  undivided  share  may  concur  with  the  owners  of 
the  other  shares  in  a  joint  contract  for  the  sale  of  the  property  as  a 
whole. 

It  will  be  noticed  that  "enfranchisement"  is  not  expressly  men-   Sub-s.  1. 
tioned  in  this  clause  ;  but  it  seems  to  be  virtually  included  in  "  Sale."  Enfran- 
See  s.  3,  ante,  p.  38.  chisement. 

If  a  purchase  goes  off  through  default  of  the  purchaser,  the  vendor,   Deposit, 
in  the  absence  of  stipulation  to  the  contrary,  may  retain  the  deposit : 
Depree  v.  Bedborough,  4  Giff.  479  ;  Ex  parte,  Barrel!,  L.  R.  10  Ch.  512; 
Uoive  v.  Smith,   27  Ch.  D.   89,  and  a  forfeited  deposit  would  seem 
to  be  within  the  spirit  of  this   clause,  and  to  be  "  capital  money 

i  2 
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§  31.  arising  under  the  Act."  See  Shreicslury  v.  Shrcmbury,  18  Jur.  397, 
where  it  was  held  that  a  tenant  for  lii'e  was  not  entitled  to  retain  a 
deposit,  hut  that  it  belonged  to  the  settled  estates. 

Leases.  A  contract  to  grant  a  lease,  if  it  is  capable  of  being  specifically 

enforced  by  a  Court  of  equity,  places  both  parties  in  the  same  position 
as  if  a  lease  had  been  actually  granted.  IValsh  v.  Lonsdale,  21  Ch.  D. 
9  ;  Su-ain  \.  Ay  res,  21  Q.  B.  D.  289  ;  Lowther  v.  Hearer,  41  Ch.  D. 
248.  The  power  here  conferred  therefore  seems  to  render  practically 
inoperative  the  condition  in  s.  7,  ante,  that  every  lease  shall  be  by 
deed. 

The  tenant  for  life  may  also  enter  into  a  valid  contract  to  grant  a 
lease  at  a  future  day,  or  to  renew  a  lease  on  its  expiration  :  Gas 
Light  and  Coke  Company  v.  Toivse,  35  Ch.  D.  519.  Lord  Justice, 
(then  Mr.  Justice)  Kay  in  that  case  said : — "  Siich  a  contract  is  not  a 
reversionary  lease  in  any  sense  :  it  is  a  contract  at  a  future  time  to 
grant  a  lease  ;  and  provided  that,  when  that  future  time  comes,  the 
lease  is  in  all  respects  in  conformity  with  the  power — that  is  that  it 
reserves  the  best  rent,  and  contains  proper  covenants,  and  so  on — 
there  is  no  harm. in  the  contract ;  it  is  a  perfectly  good  contract.  So, 
when  a  lease  is  granted,  if  in  the  lease  there  is  a  covenant  that  when 
that  lease  expires  the  lessor  will  renew  the  lease,  be  it  for  one  year, 
ten  years,  or  any  number  of  years  within  the  power,  priind  facie  there 
is  nothing  bad  in  that  covenant." 

It  does  not,  however,  seem  clear  that  if  the  tenant  for  life  dies 
before  the  term  fixed  for  granting  or  renewing  the  lease,  the  contract 
is  within  siib.-s.  2  of  this  section,  so  as  to  be  enforceable  against  the 
successor  in  title  of  the  tenant  for  life.  The  remedy  of  the  lessee 
might  reasonably  be  held  to  be  an  action  for  damages  for  breach  of 
contract  against  the  personal  representatives  of  the  tenant  for  life. 

iv.  Surren-       As  to  the  terms  on  which  the  tenant  for  life  may  accept  surrenders 

ders.  of  leases,  see  s.  13,  ante,  p.  60. 

T.  Im-  The  list  of  "  improvements  "  will  be  found  in  s.  25,  and  the  manner 

prove-          in  which  they  are  to  be  executed  is  described  in  s.  29. 

"  The  general  rule  with  regard  to  suits  to  enforce  contracts  is,  that 
'"f",  ~'       the  parties  to  the  contract  or  their  representatives  are  the  necessary 

perform-       an<l  sufficient  parties  to  the  suit  :  "  Fry,  Sp.  Perf.  62. 

ance.  Under  this  section  the  right  of  action,  so  to  speak,  runs  with  the 

estate ;  and  neither  the  executors  of  the  tenant  for  life,  nor  the 
trustees  of  the  settlement,  need  be  made  parties.  Although  this 
sub-section  provides  that  the  contract  of  a  tenant  for  life  may  be 
"  carried  into  effect  "  by  the  successors  in  title,  express  power  to  com- 
plete such  a  contract  is  conferred  by  s.  6  of  the  Act  of  1890,  which 
is  as  follows  : — • 
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Completion  of  Contracts. 

"  6.  A  tenant  for  life  may  make  any  conveyance  which  is  necessary  Power  to 
or  proper  for  giving  effect  to  a  contract  entered  into  by  a  predecessor  complete 
in  title,  and  which,  if  made  by  such  predecessor,  would  have  been  gJr's^on- 
valid  as  against  his  successors  in  title."  tract. 

Independently  of  the  special  provisions  of  this  Act,  it  seems  to  be 
settled  that  the  remainderman  is  bound  by  the  contract  of  a  tenant 
for  life  made  pursuant  to  his  -power :  Shannon  v.  Bradstreet,  1  Sch.  & 
Lef.  52.  Secus,  if  the  terms  of  the  contract  are  not  authorized  by 
the  power  :  Ricketts  v.  Bell,  1  De  G.  &  S.  335. 

"  Where  the  contract  to  execute  the  power  is  merely  by  parol,  or  parol  con- 
the  written  agreement  is  not  effectual  under  the  Statute  of  Frauds,  it  tracts, 
seems  that  it  will  not  bind  the  remainderman,  although  it  is  in  pait 
performed  by  the  intended  appointee  "  :  Sugden  on  Powers,  554,  8th 
ed.     See  Vlore  v.  Button,  3  Mer.  237  ;  but  acquiescence  will  prevent 
the  remainderman  from  repudiating  the  contract  :  Stiles  v.  Coicper, 
3  Atk.  692. 

It  seems  doubtful,  when  the  contract  is  not  in  conformity  -\\ith  the 
Act,  whether  the  purchaser  or  lessee  can  compel  specific  perform- 
ance, with  compensation  for  what  he  loses  by  the  contract  being 
reduced  to  conformity. 

The  powers  conferred  by  the  Act  on  a  tenant  for  life  may  by  virtue  Contracts 
of  s.  58,  post,  be  exercised  by  a  tenant  in  tail  in  possession  ;  and  not-    ~y  tc":luts 
withstanding  ss.  40,  47  of  the  Fines  and  Recoveries  Act,  a  contract 
by  a  tenant  in  tail  under  this  section  may  be  enforced  after  his  death 
against  the  next  tenant  in  tail. 

Although  "  any  person  interested  in  any  contract "  may  apply  to  Sub-s.  3. 
the  court  for  "directions  respecting  the  enforcing,  carrying  into  effect,   Directions 
varying,  or  rescinding  thereof,  "yet  hostile  actions  for  specific  per-   bytbe 
formance  or  rescission  of  the  contract  do  not  seem  to  be  contemplated 
by  this  sub-section.     See  Rule  4  and  Form  XVII.  post. 

A  provision  similar  to  sub-s.  (4)  is  contained  in  s.  4  of  the  Convey-  Sub-s.  4. 
ancing  Act,  1882  (45  &  46  Viet.  c.  39),  which  enacts  that  "  where  a  Prelimin- 
lease  is  made  under  a  power  contained  in  a  settlement,  will,  Act  of  * 
Parliament,  or  other  instrument,  any  preliminary  contract  for  or  re- 
lating to  the  lease  shall  not  for  the  purpose  of  the  deduction  of  title  to 
an  intended  assign  form  part  of  the  title,  or  evidence  of  title,  to  the 
lease."     See  Salaman  v.  Glover,  L.  R.  20  E<j.  444 ;  where  the  grant 
of  light  and  easements  in  a  lease  was  controlled  by  the  words  of  the 
antecedent  agreement. 
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IX. — MISCELLANEOUS  PROVISIONS. 

32.  "Where,  under  an  Act  incorporating  or  applying, 
wholly  or  in  part,  the  Lands  Clauses  Consolidation  Acts, 
1845,  1860,  and  1869,  or  under  the  Settled  Estates  Act, 
1877,  or  under  any  other  Act,  public,  local,  personal,  or 
private,  money  is  at  the  commencement  of  this  Act  in 
Court,  or  is  afterwards  paid  into  Court,  and  is  liable  to  be 
laid  out  in  the  purchase  of  land  to  be  made  subject  to  a 
settlement,  then,  in  addition  to  any  mode  of  dealing  there- 
with authorized  by  the  Act  under  which  the  money  is  in 
Court,  that  money  may  be  invested  or  'applied  as  capital 
money  arising  under  this  Act,  or  on  the  like  terms,  if  any, 
respecting  costs  and  other  things,  as  nearly  as  circum- 
stances admit,  and  (notwithstanding  anything  in  this  Act) 
according  to  the  same  procedure,  as  if  the  modes  of  invest- 
ment or  application  authorized  by  this  Act  were  authorized 
by  the  Act  under  which  the  money  is  in  Court. 

The  object  of  this  section  is  to  enable  money  in  Court,  which  is 
liable  to  be  invested  in  land  under  the  provisions  of  any  Act  of 
Parliament,  to  be  applied  as  if  s.  21  of  this  Act  were  incorporated  in 
the  investment  clause  of  the  Act  under  •which  it  has  been  paid  in. 

In  has  been  decided  in  several  cases  that  the  Court  has  power 
under  this  section  to  order  the  money  in  Court  to  be  paid  out  to  the 
trustees  of  the  settlement  :  Re  Duke  of  Rutland's  Settlement,  31  "VV.  E. 
947  ;  Re  Wright's  Trusts,  24  Ch.  D.  662  ;  Be  The  Bolton  Estates  Ad, 
1863,  52  L.  T.  728  ;  Ex  parte  Verschoyle,  15  L.  R.  Ir.  576  ;  Re  S. 
Smith,  40  Ch.  D.  386.  In  the  last-mentioned  case  the  Court  of 
Appeal  held  that  the  order  was  in  the  discretion  of  the  Court,  and 
was  justified,  not  on  the  ground  stated  in  some  of  the  previous  cases, 
that  trustees  with  a  power  of  sale  are  persons  absolutely  entitled, 
but  because  the  trustees  of  the  settlement  are  persons  "  empowered 
to  give  an  absolute  discharge  "  for  capital  moneys  within  the  meaning 
of  s.  21  (ix.),  ante.  S.  14  of  the  Act  of  1890,  which  enables  "any 
capital  money  paid  into  Court "  to  be  paid  out  to  the  trustees,  seems 
not  to  apply  to  this  section,  but  to  be  confined  to  capital  money 
arising  under  the  Act  which  has  been  paid  into  Court. 

Where  the  purchase-money  of  lands  belonging  absolutely  to  a 
charity  without  power  of  sale  had  been  paid  into  Court  under  the 
Lands  Clauses  Consolidation  Acts,  it  was  held  that  the  money  was 
"liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  smbject  to 
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a   settlement"  within    the    meaning    of    tins   section,  and  might      §  32. 
accordingly  be  invested  in  debenture  stock  of  a  railway  company  : 
Re  Byron's  Charity,  23  Ch.  D.  171.     See  also  Re  The  Chelsea  Water- 
works Co.,  56  L.  T.  421. 

In  Re  Arabin's  Trustt,  52  L.  T.  728,  it  was  considered  doubtful  Procedure, 
whether  the  procedure  under  the  Settled  Estates  Act  or  under  this 
Act  should  prevail  ;  and,  the  tenant  for  life  being  a  married  woman, 
the  Court,  to  be  on  the  safe  side,  directed  that  she  should  be 
separately  examined  under  the  former  Act  as  to  her  consent  to  a  re- 
investment in  land  by  the  trustees  of  the  settlement. 

It  is  conceived  that,  notwithstanding  the  doubt  expressed  in  Re  Lands 
Arabin's  Trusts,  supra,  the  procedure  to  be  adopted  is  that  pi-escribed  Clauses 
with  reference  to  the  Act  of  Parliament  under  which  the  money  has  tjon  ^cts_ 
been  paid  into  Court.     This  seems  to  have  been  tacitly  assumed  in 
the  cases  under  the  Lands  Clauses  Consolidation  Act,  where  the 
question  whether  the  costs  of  a  petition  should  be  allowed  has 
always  been  treated  as  depending  on  E.  S.  C.  1883,  Ord.  LV.  r.  2  (7). 
By  this  rule  the  business  to  be  disposed  of  in  chambers  includes  : — 
"  Applications   for  interim    and    permanent    investment,   and   for 
payment  of  dividends  under  the  Lands  Clauses  Consolidation  Act, 
1845,  and  any  other  Act  whereby  the  purchase-money  of  any  pro- 
perty sold  is  directed  to  be  paid  into  Court." 

It  will  be  observed  that  this  rule  does  not  refer  to  payment  of  Petition  or 

M 

capital  to  any  person  absolutely  entitled  thereto,  nor  is  any  limit  ° 
fixed  as  to  the  amount  of  the  money  to  be  dealt  with  on  summons  ; 
but  clause  (2)  of  the  same  rule  authorizes  payment  or  transfer  on 
summons  to  any  person  of  any  cash  or  securities  standing  to  the 
credit  of  any  cause  or  matter  where  the  cash  does  not  exceed  .£1000, 
or  the  securities  do  not  exceed  £1000  nominal  value.  This  is  a 
general  provision  and  applies  to  cash  or  securities  in  Court  under  the 
Lands  Clauses  Consolidation  Act :  Ex  parte  Maidstone  and  Ashford 
Railway  Co.,  25  Ch.  D.  168  ;  Re  Cation's  Will,  ibid.  240  ;  Re  Madg- 
u-ick,  ibid.  371.  The  result  is,  that  as  a  general  rule  the  application 
should  be  by  summons  except  where  the  fund  exceeds  £1000,  and 
is  not  by  the  order  to  be  applied  in  interim  or  permanent  invest- 
ment. 

Payment  of  a  sum  exceeding  £1000  to  the  applicant  on  an  under- 
taking to  apply  it  in  building,  is  not  within  the  Rules  of  Court,  and 
can  only  be  ordered  on  petition  :  Ex  parte  Jesus  College,  Cambridge, 
50  L.  T.  583  ;  Re  Hargreaves  Trust,  58  L.  T.  367. 

There  are  many  cases,  however,  in  which  both  expense  and  trouble 
arc  saved  by  presenting  a  petition  instead  of  issuing  a  summons  ; 
and  the  Court  has  power  to  allow  the  costs  of  a  petition  even  when 
there  was  jurisdiction  to  make  the  order  on  summons  :  Re  Bethlehem 
and  Bridewell  Hospitals,  30  Ch.  D,  541.  In  cases  of  complication 
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and  difficulty,  where  a  concise  statement  of  facts  would  be  required 
in  chambers,  the  costs  of  a  petition  have  been  frequently  allowed  : 
Re  Arnold,  31  S.  J.  560;  Re  Earl  de  Grey's  Entailed  Estate,  32  S.  J. 
108  ;  Re  Stafford's  Clianty,  57  L.  T.  846 ;  Re  Harcjreare's  Trust,  58 
L.  T.  367. 

The  costs  of  an  interim  investment  in  debenture  stock  in  pur- 
suance of  this  section  must  be  paid  by  the  public  body  which  has 
taken  the  land  in  the  same  way  as  if  that  form  of  investment  had 
been  authorized  by  the  Private  Act :  Re  Hanbury,  52  L.  J.  Ch.  687. 
In  this  case  it  was  held  (following  E,>:  parte  Mercer's  Co.,  10  Ch.  D. 
481)  that  the  Court  had  an  absolute  discretion  as  to  costs  where 
the  Act  was  silent  on  the  subject — a  doctrine  which  was  overruled 
by  Re  Mill's  Estate,  34  Ch.  D.  24  ;  and  re-established  by  s.  5  of  the 
Jud.  Act,  1890  (53  &  54  Viet.  c.  44). 

This  enactment,  which  places  costs  within  the  discretion  of  the 
Court,  is  made  "subject  to  the  express  provisions  of  any  statute  ;  " 
and  s.  80  of  the  Lands  Clauses  Act,  1845,  throws  upon  the  company 
the  costs  of  the  purchase  of  the  lands,  interim  investment,  re-invest- 
ment in  other  land,  and  of  all  proceedings  relating  thereto  except 
such  as  are  occasioned  by  adverse  litigation  ;  and  it  has  been  decided 
that  under  this  section  the  costs  of  paying  off  incumbrances  on  other 
parts  of  the  estate  are  not  payable  by  the  company  :  Ex  parte  Earl 
of  Hardmcke,  *17  L.  J.  Ch.  422  ;  Re  Manchester,  etc.,  Ry.  Co.,  21 
Beav.  162  ;  but  that  they  are  bound  to  pay  those  of  the  redemption 
of  land  tax  :  Re  Bethlem  Hospital,  L.  R.  19  Eq.  457  ;  Re  Hospital  of 
St.  Katharine,  17  Ch.  D.  378.  The  company  have  also  been  held 
liable  to  pay  the  costs  of  applying  the  fund  in  the  enfranchisement 
of  copyholds  :  Re  CJieshunt  College,  1  Jur.  N.  S.  995  ;  Dixon  v. 
Jackson,  25  L.  J.  Ch.  588  ;  Re  Wilson's  Estate,  11  W.  R.  712  ;  and  in 
the  erection  of  buildings,  or  permanent  improvements  :  see  Ex 
parte  Rector  of  Gamston,  1  Ch.  D.  477  ;  Ex  parte  Rector  of  Kirk- 
smeaton,  20  Ch.  D.  203. 

It  would  seem,  however,  that  the  company  cannot  be  called  upon 
to  pay  the  costs  of  schemes  and  certificates  under  s.  26  :  see  Ex  parte 
Rector  of  Shipton,  19  W.  R.  549. 

Although  the  expression  in  this  section  is  "  Money  in  Court,"  there 
can  be.  no  doubt  that  it  applies  where  the  money  has  been  invested 
in  authorized  securities  :  see  Ex  parte  Versclwyle,  15  L.  R.  Ir.  576 ; 
Re  Arnold,  31  S.  J.  560  ;  Re  Harrop's  Trusts,  24  Ch.  D.  717. 

33.  Where,  under  a  settlement,  money  is  in  the  hands 
of  trustees,  and  is  liable  to  be  laid  out  in  the  purchase  of 
land  to  be  made  subject  to  the  settlement,  then,  in  addition 
to  such  powers  of  dealing  therewith  as  the  trustees  have 
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independently  of  this  Act,  they  may,  at  the  option  of  the      S  33. 
tenant  for  life,  invest  or  apply  the  same  as  capital  money  trustees 

j        ,1  .  under 

arising  under  this  Act.  powcra  of 

settlement. 

It  is  to  be  observed  that  the  marginal  note  introduces  the  qualify-  Money  in 
ing  words  "  under  powers  of  settlement,"  which  do  not  occur  in  the  the  hands 
section.     The  marginal  note,  however,  cannot  control  the  generality  °    rustees> 
of  the  enactment  :  Sutton  v.  Button,  22  Ch.  D.  511. 

Whatever  may  be  the  source  whence  the  money  is  derived,  if  it 
is  "  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
the  settlement,"  it  may  be  imTested  or  applied  as  capital  money 
arising  under  the  Act.  See  Re  Mackenzie's  Trusts,  23  Ch.  D.  750 ; 
Re  Malerly,  33  Ch.  D.  455. 

The  trust  for  investment  in  land  must,  however,  be  imperative. 
If  the  trustees  have  an  option  of  investing  in  land  or  on  real  security 
(At  well  v.  At  mil,  L.  K.  13  Eq.  23),  or  if  they  have  only  a  power  with 
the  consent  of  the  tenant  for  life,  to  purchase  land  (De  Beauroir  v.  De 
Leauroir,  3  H.  L.  Cas.  524),  or  if  they  have  a  discretion  as  to  the 
time  at  which  they  will  so  invest  (Tempest  v.  Camoys,  21  Ch.  D.  571), 
it  would  seem  that  the  section  does  not  apply. 

The  option  here  conferred  upon  the  tenant  for  life  is  a  "power"  Option  of 
which  may  be  exercised  by  tenants  in  tail  and  other  limited  owners  tenant  f°r 
under  s.  58,  post ;  and  if  the  tenant  for  life  is  an  infant  it  may  be 
exercised  during  his  minority  by  the  trustees  of  the  settlement :  Re 
Dul;e  of  Newcastle's  Estates,  24  Ch.  D.  129,  at  p.  139. 

Notwithstanding  an  imperative  direction  in  a  will  to  invest  the 
residue  of  the  testator's  personal  estate  in  the  purchase  of  land  in 
Ireland,  it  was  held  that  under  this  section  the  trustees  of  the  will, 
one  of  whom  was  the  tenant  for  life,  might  invest  the  money  in  their 
hands  in  any  of  the  securities  authorized  by  s.  21,  until  they 
could  prudently  obey  the  testator's  injunction  :  lie  Maberhj,  33 
Ch.  D.  455. 

The  tenant  for  life  has  an  option  not  only  to  say  that  money  shall 
be  invested  or  applied  as  capital  money,  but  to  direct  how  it  shall 
be  invested  or  applied  :  Per  Chitty,  J.,  Clarke  v.  Thornton,  35  Ch.  D. 
307,  313.  In  this  case  the  tenant  for  life  was  held  entitled  to  call 
upon  the  trustees  to  apply  a  fund  accumulated  by  the  express 
direction  of  the  testator  in  payment  for  "improvements,"  although 
under  the  will  they  had  full  power  to  pay  for  them  out  of  rents  and 
profits.  See  also  Re  Earl  of  Stamford,  56  L.  T.  484. 

Under  the  will  of  a  testator  who  died  in  1880,  .£200,000  was  in 
the  hands  of  trustees  upon  trust  for  investment  in  the  purchase  of 
land  to  be  settled  in  strict  settlement  ;  and  it  was  held,  upon  the 
trustees'  petition  for  advice,  that  they  might,  at  the  request  of  the 
persons  who  would  be  tenants  for  life  of  the  land  when  purchased, 
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invest  the  money  in  debenture  stock  in  accordance  with  s.  21  :  Re 
Mackenzie's  Trusts,  23  Ch.  D.  750. 

Here,  it  will  be  observed,  there  was  no  "  settlement "  in  existence 
to  which  the  purchased  land  was  to  be  made  subject,  but  Chitty,  J., 
said  :  "  It  is  absurd  to  suppose  that  that  could  not  now  be  done 
which  a  tenant  for  life  could  without  question  do  after  an  estate  had 
been  purchased,  by  selling  the  estate  and  investing  the  moneys 
arising  from  the  sale  as  asked  for  by  this  petition." 

This  case  was  followed  by  Mr.  Justice  North,  in  Re  Tennant,  40 
Ch.  D.  594  ;  but  the  same  learned  judge  in  ReMundy's  Settled.  Estates, 
63  L.  T.  311,  doubted  the  correctness  of  the  former  decisions  and 
referred  the  matter  to  the  Court  of  Appeal.*  If  the  money  is  in  Court 
to  the  credit  of  an  administration  action  the  section  does  not  apply  : 
Burke  v.  Gore,  13  L.  B.  Ir.  367. 

34.  Where  capital  money  arising  under  this  Act  is  pur- 
chase money  paid  in  respect  of  a  lease  for  years,  or  life,  or 
years  determinable  on  life,  or  in  respect  of  any  other  estate 
or  interest  in  land  less  than  the  fee  simple,  or  in  respect 
of  a  reversion  dependent  on  any  such  lease,  estate,  or 
interest,  the  trustees  of  the  settlement  or  the  Court,  as 
the  case  may  be,  and  in  the  case  of  the  Court  on  the 
application  of  any  party  interested  in  that  money,  may, 
notwithstanding  anything  in  this  Act,  require  and  cause  the 
same  to  be  laid  out,  invested,  accumulated,  and  paid  in  such 
manner  as,  in  the  judgment  of  the  trustees  or  of  the  Court, 
as  the  case  may  be,  will  give  to  the  parties  interested  in 
that  money  the  like  benefit  therefrom  as  they  might  law- 
fully have  had  from  the  lease,  estate,  interest,  or  reversion 
in  respect  whereof  the  money  was  paid,  or  as  near  thereto 
as  may  be. 

This  section  is  analogous  to  s.  74  of  the  Lands  Clauses  Consolidation 
Act  (8  &  9  Viet.  c.  18),  and  to  s.  37  of  the  Settled  Estates  Act,  1877 
(40  &  41  Viet.  c.  18) ;  but  differs  from  both  those  enactments  by 
authorizing  the  trustees  of  the  settlement,  as  well  as  the  Court,  to 
exercise  the  discretion  which  under  them  could  be  exercised  by 
the  Court  alone.  With  this  exception  the  enactments  are  substanti- 
ally identical  and  decisions  on  the  earlier  Acts  may  be  regarded 
as  authorities  upon  the  present  section :  Cottrell  v.  Cottrell,  28 
Ch.  D.  628. 


*  The  Court  of  Appeal  has  since  approved  the  earlier  decisions,  35  S.  J.  191. 
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"\Vhere  the  purchase-money  arises  from  the  sale  of  a  lease  for  §  34. 
years  (and  the  same  observation  applies  to  other  limited  interests),  7~ 
the  whole  fund  should  be  exhausted  during  the  period  of  the 
lease,  so  as  to  give  no  benefit  to  the  remainderman  which  he  would 
not  have  derived  from  the  unconverted  leasehold.  The  object  of 
this  section  "  would  clearly  be  attained  by  investing  the  money  in 
the  purchase  of  an  annuity  having  as  many  years  to  run  as  there 
•were  years  remaining  in  the  term.  If  an  annuity  is  not  actually 
bought,  it  must  be  referred  to  an  actuary  to  calculate  what  yearly 
sum,  if  raised  out  of  the  dividends  and  corpus  of  the  fund,  will 
exhaust  the  fund  in  the  number  of  years  which  the  lease  had  to  run, 
and  the  amount  so  ascertained  must  be  paid  to  the  tenant  for  life  : " 
Per  Jessel,  M.  B.,  in  Askew  v.  Woodliead,  14  Ch.  D.  27, 34.  This  case 
which  follows  Re  Phillips'  Trusts,  L.  K.  6  Eq.  250,  and  overrules  Be 
Pfleyer,  ibid.  426,  may  be  considered  to  have  settled  the  principle  on 
which  the  apportionment  between  tenant  for  life  and  remainderman 
should  take  place.  See  also  Ex  parte  Wilkinson,  3  De  G.  &  Sm.  633  ; 
Jf/reys  v.  Conner,  28  Beav.  328  ;  Re  Money's  Trusts,  2  Dr.  &  Sm.  94. 

The  principle  on  which  the  purchase-money  of  a  reversion  is  to  Reversion, 
be  laid  out  is  that  the  income  of  the  tenant  for  life  is  not  to  be 
increased  by  the  sale.  Thus,  in  Re  Wootton's  Estate,  L.  E.  1  Eq.  589, 
land  subject  to  a  building  lease  of  which  eleven  years  were  unexpired 
was  taken  by  a  railway  company,  and  it  was  ordered,  that  only  so 
much  of  the  dividends  of  the  fund  in  Court  should  be  paid  to  the 
tenant  for  life  as  would  compensate  her  for  the  loss  of  rent,  and  that 
the  residue  should  be  accumulated  till  the  end  of  the  term.  But  at 
the  end  of  the  term  the  tenant  for  life  will  be  entitled  to  the  income 
arising  from  the  accumulations  as  well  as  from  the  original  purchase- 
money  :  Re  Mette's  Estate,  L.  E.  7  Eq.  72  ;  Re  Wilkes1  Estate,  16 
Ch.  D.  597.  These  decisions  were  approved  and  followed  in  Cottrell 
V.  Cottrell,  28  Ch.  D.  628,  a  case  which  arose  under  this  section 
of  the  Settled  Land  Act, 

Where  small  parts  of  an  estate  subject  to  leases  were  taken 
conipulsorily  by  a  railway  company,  and  the  tenant  for  life  arranged 
with  the  lessees  that  they  should  continue  to  pay  the  same  rents 
as  before,  it  was  held  that  she  should  take  no  benefit  from  the 
purchase  money  until  the  leases  fell  in,  and  that  the  income  should 
be  accumulated  in  the  meantime  :  Re  Griffiths'  Will,  49  L.  T.  161. 

Where  renewable  leaseholds  are  the  subject  of  a  settlement  which  Renewable 
contains  an  over-riding  trust  for  renewal,  the  tenant  for  life  will  only 
be  entitled  on  a  sale  to  the  actual  income  of  the  purchase-money, 
whether  the  leaseholds  have  ceased  to  be  renewable  or  not :  Re 
Wood's  Estate,  L.  E.  10  Eq.  572  ;  Hotter  v.  Burne,  L.  E.  16  Eq.  163  ; 
Maddy  v.  Hale,  3  Ch.  D.  327  ;  Re  Barber's  S.  E.,  18  Ch.  D.  624 ;  Re 
Lord  Ranelagh's  Will,  26  Ch.  D.  590. 
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For  form  of  application  under  this  section,  see  Form  XVIII.,  in 
the  Appendix  to  the  Rules,  post. 

35. — (1.)  Where  a  tenant  for  life  is  irnpeachable  for 
waste  in  respect  of  timber,  and  there  is  on  the  settled  land 
timber  ripe  and  fit  for  cutting,  the  tenant  for  life,  on 
obtaining  the  consent  of  the  trustees  of  the  settlement  or 
an  order  of  the  Court,  may  cut  and  sell  that  timber,  or  any 
part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale 
shall  be  set  aside  as  and  be  capital  money  arising  under  this 
Act,  and  the  other  fourth  part  shall  go  as  rents  and  profits. 

A  tenant  for  life  is  " impeachable  for  waste"  unless  he  is 
expressly  made  "  unimpeachable  "  by  the  settlement,  in  which  case 
he  can  cut  timber  as  he  wishes. 

This  section  confers  on  a  tenant  for  life,  impeachable  for  waste  by 
analogy  to  the  provision  as  to  mining  rent  in  s.  11,  ante,  p.  60,  an 
interest  in  the  timber  which  he  did  not  previously  possess  ;  for, 
when  timber  was  ripe  and  fit  for  cutting,  and  was  accordingly  cut 
by  the  order  of  the  Court,  the  practice  was  to  invest  the  whole  fund, 
and  allow  the  tenant  for  life  to  receive  only  the  dividends  and  no 
part  of  the  capital :  Tooker  v.  Annesley,  5  Sim.  235 ;  Seton,  1259, 
et  $eq.  It  may  also  be  observed  that  the  Court  would  not,  on  the 
application  of  a  tenant  for  life,  order  timber  to  be  cut  merely  because 
it  was  ripe,  unless  it  was  decaying  or  injuring  the  growth  of  other 
timber  :  Seagram  v.  Knight,  L.  R.  2  Ch.  628. 

"  Timber ''  properly  signifies  oak,  ash,  and  elm,  twenty  years  old 
and  upwards,  and  in  particular  districts  other  trees  are  "  timber  "  by 
local  custom  :  Honywood  v.  Hollywood,  L.  R.  18  Eq.  306 ;  a  case 
which  may  be  also  usefully  consulted  as  to  the  rights  of  the  tenant 
for  life  in  respect  of  trees  which  are  not  timber.  There  seems  no 
reason  why  the  word  "  timber  "  in  this  section  should  receive  any 
but  its  proper  and  technical  meaning,  and  if  so  there  is  no  power 
to  cut  and  sell  timber — like  trees. 

The  proportion  of  the  proceeds  of  sale  which  is  set  aside,  being 
"  capital  money,"  must  follow  the  trusts  of  the  settlement,  and  does 
not  belong  absolutely  to  the  first  person  who  comes  into  possession 
of  the  estates  as  tenant  in  tail  or  tenant  for  life  unimpeachable  for 
waste.  It  is  different  where  timber  is  wrongfully  cut  by  a  tenant 
for  life  impeachable  for  waste,  or  under  an  order  of  the  Court.  In 
those  cases  the  person  who  first  takes  an  estate  unimpeachable  for 
waste  is  entitled  to  receive  the  capital  :  Waldo  v.  Waldo,  12  Sim. 
107  ;  Lowndes  v.  Norton,  6  Ch.  D.  139. 
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Iu  a  recent  case  a  tenant  for  life  of  an  estate  in  strict  settlement, 
who  had  express  power  to  cut  and  sell  timber  or  other  trees  which 
were  beginning  to  decay,  and  to  apply  the  produce  to  his  own  use, 
sold  the  estate  under  the  Settled  Land  Act,  subject  to  conditions  of 
sale  which  provided  that  the  purchaser  should,  "  in  addition  to  his 
purchase -money,"  pay  for  all  timber  and  timberlike  trees  at  a 
valuation.  The  tenant  for  life  claimed  payment,  (1)  of  so  much  of 
the  amount  of  the  valuation  as  represented  timber  beginning  to 
decay  which  he  might  have  sold  under  his  power,  and  (2)  one-fourth 
of  the  balance  by  virtue  of  this  section.  It  was,  however,  held  that 
he  was  not  entitled  to  either ;  for  there  was  but  one  sale,  the  amount 
of  the  valuation  being  merely  an  addition  to  the  purchase-money  of 
the  estate,  and  the  timbsr  until  severance  being  part  of  the  in- 
heritance :  Re  Llewellin,  37  Ch.  317.  The  tenant  for  life,  moreover, 
in  this  case  had  obtained  the  consent  of  the  trustees  only  to  a  sale  of 
the  estate  witli  the  timber,  and  was  in  the  same  position  as  a  tenant 
for  life  under  the  old  law  who  was  impeachable  for  waste  selling  by 
virtue  of  a  power  :  see  Dot-cm  v.  Wiltshire,  3  Sw.  699  ;  Cholmeley  v. 
Paxton,  3  Bing.  207  ;  Cockerell  v.  Cliolmeley,  6  Bli.  N.  S.  120.  It 
seems  to  follow,  however,  from  the  judgment  in.  Re  Llewellin,  that 
the  tenant  for  life,  if  he  obtains  the  consent  of  the  trustees  to  a 
separate  sale  of  the  timber,  may  take  the  benefit  of  this  section  not- 
withstanding that  the  estate  is  sold  at  the  same  time. 

36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action, 
defence,  petition  to  Parliament,  parliamentary  opposition, 
or  other  proceeding  taken  or  proposed  to  be  taken  for  pro- 
tection of  settled  laud,  or  of  any  action  or  proceeding  taken 
or  proposed  to  be  taken  for  recovery  of  land  being  or  alleged 
to  be  subject  to  a  settlement,  and  may  direct  that  any 
costs,  charges,  or  expenses  incurred  or  to  be  incurred  in 
relation  thereto,  or  any  part  thereof,  be  paid  out  of  pro- 
perty subject  to  the  settlement. 

This  section  replaces  s.  17  of  the  Settled  Estates  Act,  1877  (re-   Proceed  - 
pealed  by  s.  64,  post],  and  extends  the  provisions  of  the  repealed    ings  for 

enactment  so  as  to  embrace  not  only  proceedings  for  protection,  but   Protectlon 

or  recovery 
also  for  the  recovery  of  settled  land.  Of  ian(j>     ' 

In  Re  Earl  of  Aylesford's  Settled  Estates,  32  Ch.  D.  162,  Bacon,  V.-C., 
ordered  the  costs  of  successful  proceedings  before  the  House  of  Lords 
Committee  for  Privileges  to  establish  a  peerage  claim  by  the  tenant 
for  life  to  be  paid  under  this  section  ;  but  it  does  not  seem  clear 
from  the  report  whether  the  ground  of  this  decision  was  that  the 
finding  of  the  committee  resulted  in  the  inexpensive  recovery  of  the 
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estates,  ov  (following  Mr.  Justice  Chitty's  decision  in  Re  Sir  J. 
Rivett-Carnac's  Will,  30  Ch.  D.  136)  that  a  dignity  or  title  of  honour 
is  "  land  "  within  the  meaning  of  s.  2,  sub-s.  10  (i.). 

The  costs  incurred  by  a  tenant  for  life  in  protecting  the  settled 
estate  from  foreclosure,  including  the  costs  of  obtaining  transfers  of 
the  mortgages,  with  interest  at  4  per  cent,  per  annum,  were  charged 
on  the  property  under  this  section  :  More  v.  More,  37  W.  R.  414. 
In  this  case  an  action  was  instituted  for  the  purpose  by  the  tenant 
for  life  against  the  infant  tenant  in  tail  in  remainder,  and  the  order 
was  made  on  motion  for  judgment,  the  action  being  set  down  as  a 
short  cause,  and  the  allegations  in  the  statement  of  claim  being 
verified  by  affidavit.  In  general,  however,  the  procedure  should  be 
by  originating  summons  entitled  in  the  matter  of  the  Act. 

Independently  of  the  powers  conferred  by  statute,  costs  incurred 
by  the  tenant  for  life  in  defence  of  the  settled  estates  have  been 
ordered  to  be  defrayed  out  of  capital :  Re  Earl  De  La  Warr's  Estates, 
16  Ch.  D.  587  ;  but  the  propriety  of  this  order  was  doubted  in  Re 
Twyfonl  Abbey  S.  E.,  30  W.  R.  268  ;  where  costs  incurred  by  the 
tenant  for  life  in  preventing  the  construction  of  a  sewage  farm,  which 
would  have  amounted  to  a  nuisance  to  the  tenants  of  the  estate,  were, 
under  s.  17  of  the  Settled  Estates  Act,  ordered  to  be  paid  by  the 
trustees,  out  of  capital  money  in  their  hands.  See  also,  as  to  the 
costs  of  opposing  a  Bill  in  Parliament,  Re  Earl  of  Berkeley's  Will, 
L.  R.  10  Ch.  56  ;  and  as  to  the  costs  of  an  application  to  Parliament 
before  the  present  Act  to  enable  an  infant  tenant  for  life  to  carry  out 
a  sale  :  Stanford  v.  Roberts,  52  L.  J.  Ch.  50. 


§  37. 

Heirlooms, 


37. — (1.)  Where  personal  chattels  are  settled  on  trust 
so  as  to  devolve  with  land  until  a  tenant  in  tail  by  pur- 
chase is  born  or  attains  the  age  of  twenty-one  years,  or  so 
as  otherwise  to  vest  in  some  person  becoming  entitled  to 
an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant 
for  life  of  the  land  may  sell  the  chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital 
money  arising  under  this  Act,  and  shall  be  paid,  invested, 
or  applied  and  otherwise  dealt  with  in  like  manner  in  all 
respects  as  by  this  Act  directed  with  respect  to  other 
capital  money  arising  under  this  Act,  or  may  be  invested 
in  the  purchase  of  other  chattels,  of  the  same  or  any  other 
nature,  which,  when  purchased,  shall  be  settle!  and  held 
on  the  same  trusts,  and  shall  devolve  in  the  same  manner 
as  the  chattels  sold. 


HEIRLOOMS. 
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(3.)  A  sale  or  purchase  of  chattels  under  this  section      S  37. 
shall  not  be  made  without  an  order  of  the  Court. 

This  is  the  only  section  in  the  Act  which  relates  to  personal    Heirlooms. 
chattels,  and  it  removes  the  difficulty  experienced  in  D'Eyncourt  v. 
Gregory,  3  Ch.  D.  635,  where  it  was  held  that  the  Court  had  no 
jurisdiction  to  sell  chattels  settled  in  strict  settlement,  even  where 
the  sale  would  be  for  the  benefit  of  all  parties  interested. 

The  grammatical  construction  of  the  first  sub-section  is  not  free    Sub-s.  1. 
from  difficulty.     If  the  two  alternative  modes  of  settlement  are,  (1)    Power  of 
so  as  to  devolve  with  land  until  a  tenant  in  tail  by  purchase  is  born   **  e- 
or  attains  the  age  of  twenty-one  years  ;  and  (2)  so  as  otherwise  to 
vest  in  some  person  becoming  entitled  to  an  estate  of  freehold  of  in- 
heritance in  the  land,  the  essential  feature  of  heirlooms,  i.e.,  that 
they  should  "  devolve  with  land,"  is  omitted  from  the  second  alter- 
native.    It  seems  necessary,  therefore,  to  treat  the  words  "  so  as  to 
devolve  with  land  "  as  common  to  both  clauses  of  the  sentence,  in 
which  case  the  second  will  run  thus  :  "  when  personal  chattels  are 
settled  on  trust  so  as  to  devolve  with  land  so  as  [otherwise]  to  vest 
in  some  person,  &c."    This,  if  inelegant,  is  intelligible. 

A  dignity  or  title  of  honour  which  descends  to  the  heirs  general  or  Dignity  or 
heirs  of  the  body  is  an  incorporeal  hereditament,  and  is,  therefore, 
"  land  "  within  the  meaning  of  this  section  ;  and  a  service  of  plate 
bequeathed  by  will  to  trustees  upon  trust  to  permit  the  same  to  be 
used  by  the  person  for  the  time  being  entitled  to  a  baronetcy,  is  an 
heirloom  annexed  to  the  baronetcy,  and  may  he  sold  with  the  leave 
of  the  Court  :  Re  Sir  J.  Rivett-Carnac's  Will,  30  Ch.  D.  136.  Many 
difficulties  had  to  be  overcome  in  order  to  arrive  at  this  conclusion. 
Thus,  in  order  to  create  a  person  entitled  to  exercise  the  powers  of  a 
tenant  for  life,  the  baronet  had  to  be  treated  as  a  tenant  in  tail  of 
the  dignity  ;  a  conclusion  the  validity  of  which  depends  on  such  a 
dignity  being  a  "  tenement  "  within  the  meaning  of  the  Statute  De 
Donis.  Mr.  Justice  Chitty  held  that  it  was,  on  the  authority  of  Rex 
v.  Knollys,  1  Lord  Raym.  10,  and  Earl  Ferrers'  Case,  2  Eden,  373. 
It  would  be  out  of  place  to  discuss  here  this  interesting  question  ; 
but  reference  may  be  made  to  the  3rd  Report  of  the  Lords  Committee 
on  the  Dignity  of  a  Peer  of  the  Realm,  p.  56,  where  the  cases  referred 
to  are  stated  to  be  of  no  authority,  and  where  it  is  laid  down  that  a 
dignity  or  title  of  honour  is  not  a  "  tenement  "  within  the  meaning  of 
the  Statute  De  Donis. 

It  will  be  observed  that  in  Sir  J,  Rivett-Carnac's  Case  the  "  land," 
i.e.,  the  baronetcy  and  the  "  heirlooms,"  were  settled  by  different 
instruments.  This  difficulty,  although  not  referred  to,  cannot  have 
been  overlooked  ;  and  it  may  therefore  be  assumed  that  in  order  to 
come  within  this  section  it  is  not  necessary  that  the  land  and  the 
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heirlooms  should  be  comprised  in  one  and  the  same  settlement,  but 
that  it  is  sufficient  if  the  limitations  are  substantially  identical. 
There  were  in  'this  case  no  trustees  of  the  settlement  for  the  pur- 
poses of  the  Act ;  and  a  baronetcy  being  inalienable  there  could  be 
no  such  trustees  except  by  the  appointment  of  the  Court.  It  seems 
to  follow  that  this  section  is  an  "  isolated  enactment,"  and  is  not 
controlled  by  the  provisions  of  the  Act  as  to  such  trustees.  See  also 
Constable  v.  Constable,  32  Ch.  D.  233,  where  it  was  held  that  it  was 
not  necessary  to  have  trustees  of  the  heirlooms  for  the  purposes  of 
the  Act,  if  there  were  trustees  of  the  settlement  so  far  as  the  land 
was  concerned.  In  that  case  Mr.  Justice  Pearson  said :  "  The 
trustees  having  power  to  sell  land,  are  also,  if  it  is  necessary  to  have 
such  trustees  in  order  to  sell  tJie  heirlooms  under  the  Act,  trustees  for 
that  purpose  of  the  Act." 

Where  chattels  were  settled  as  heirlooms  to  go  with  a  particular 
house  which  had  lately  become  unsuitable  to  the  family,  and  had 
been  replaced  by  a  larger  residence,  the  Court  sanctioned  a  sale  of  the 
old  house,  together  with  such  of  the  heirlooms  as  were  unfit  for  re- 
moval, the  rest  being  transferred  to  the  new  mansion,  and  annexed 
to  it  as  heirlooms :  Browne  v.  Collins,  62  L.  T.  567.  As  to  the 
question  whether  a  case  of  election  can  be  raised  against  the  tenant 
for  life  by  an  attempted  disposition  of  heirlooms,  see  Re  Lord 
Chethaw,  34  W.  R.  321. 

The  proceeds  of  sale  of  the  heir-looms  are  capital  money  arising 
under  the  Act,  and  may  be  applied  in  discharging  incumbrances  on 
the  settled  land  without  keeping  them  on  foot  for  the  benefit  of  the 
infant  remainderman  :  Re  Duke  of  Marlborough's  Settlement,  30  Ch.  D. 
127  ;  affirmed  on  appeal  32  Ch.  D.  1.  The  result  of  this  section  so 
interpreted  was  that  a  remainderman  who  would  on  attaining 
twenty-one  years  of  age  have  become  absolutely  entitled  to  the 
heirlooms,  took  only  a  limited  interest  in  the  money  produced 
by  their  sale,  and  thus  the  devolution  of  the  settled  property 
was  altered  by  the  operation  of  the  Act.  But,  as  Mr.  Justice 
Chitty  pointed  out  (30  Ch.  D.  131),  the  Settled  Land  Act  has  made 
a  very  great  alteration  in  the  law  ;  in  fact  it  has  "  created  a  revolu- 
tion." So  long,  however,  as  the  proceeds  of  sale  continue  invested 
in  personal  securities  they  retain  their  character  of  personal  estate, 
and  will  devolve  as  such  notwithstanding  s.  22  (5). 

The  proceeds  of  sale  may  also  be  applied  in  payment  for  improve- 
ments on  the  settled  land  :  Re  Hourjhton  Estate,  30  Ch.  D.  102. 

The  power  conferred  on  the  Court  of  sanctioning  a  sale  of  heir- 
looms under  this  section  is  discretionary,  and  the  Act  gives  no 
indication  of  the  principles  which  are  to  govern  the  exercise  of  this 
discretion.  Section  53,  which  places  the  tenant  for  life  in  the  position 
of  a  trustee  in  the  exercise  of  Ms  powers,  points  to  the  conclusion 
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that  the  order  should  not  be  made  in  the  interest  of  the  tenant  for  §  37. 
life  alone,  but  as  a  general  rule  the  fact  that  he  has  incumbered  his 
life  estate  ought  to  be  excluded  from  the  consideration  of  the  Court : 
Re  The  Earl  of  Radnor's  Will  Trusts,  45  Ch.  D.  402  ;  and  see  Re 
Beaumont's  Settled  Estates,  58  L.  T.  916.  In  both  these  cases  Mr. 
Justice  Chitty  declined  to  lay  down  any  rules  which  might  fetter  the 
Court  in  dealing  with  future  cases,  and  said  that  the  discretion  of  the 
Court  is  one  to  be  fairly  exercised  according  to  the  exigencies  of  each 
particular  case. 

X. — TRUSTEES. 

38. — (1.)  If  at  any  time  there  are  no  trustees  of  a  settle-      §  38. 
meut  within  the  definition  of  this  Act,  or  where  in  any  Appoint- 
other  case  it  is  expedient,  for  purposes  of  this  Act,  that  ™|j^es  l 
new  trustees  of  a  settlement  be  appointed,  the  Court  may,  Court, 
if  it  thinks  fit,  on  the  application  of  the  tenant  for  life  or  of 
any  other  person  having,  under  the  settlement,  an  estate 
or  interest  in  the  settled  land,  in  possession,  remainder,  or 
otherwise,  or,  in  the  case  of  an  infant,  of  his  testamentary 
or  other  guardian,  or  next  friend,  appoint  fit  persons  to 
be  trustees  under  the  settlement  for  purposes  of  this  Act. 

(2.)  The  persons  so  appointed,  and  the  survivors  and 
survivor  of  them,  while  continuing  to  be  trustees  or 
trustee,  and,  until  the  appointment  of  new  trustees,  the 
personal  representatives  or  representative  for  the  time 
being  of  the  last  surviving  or  continuing  trustee,  shall  for 
purposes  of  this  Act  become  and  be  the  trustees  or  trustee 
of  the  settlement. 

The  cases  in  which  it  will  be  necessary  to  apply  to  the  Court  Sect.  38. 
under  this  section  for  the  appointment  of  trustees  of  the  settlement  Trustees 
have  been  greatly  diminished  in  number  by  ss.  16  &  17  of  the  Act  of 
1890. 

"  The  Trustees  of  the  Settlement,"  as  defined  in  s.  2  (8),  include 
the  following  persons  : — 

1.  Trustees  with  power  of  sale  of  settled  land  : 

2.  Trustees  with  power  of  consent  to  or  approval  of  the  exercise 

of  such  a  power. 

3.  The  persons  who  are  by  the  settlement  declared  to  be  trustees 

thereof  for  purposes  of  this  Act. 

To  this  list  must  now  be  added  the  various  persons  enumerated  in 
s.  16  of  the  Act  of  1890,  which  is  as  follows  : — 

C.S.L.A.  K 
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§38. 

Trustees 
for  the 
purposes 
of  the  Act. 


Applica- 
tion of 
provisions 
of  44  &  45 
Viet.  c.  41, 
as  to  ap- 
pointment 
of  trustee?. 


"  16.  Where  there  are  for  the  time  being  no  trustees  of  the  settle- 
ment within  the  meaning  and  for  the  purposes  of  the  Act  of  1882, 
then  the  following  persons  shall,  for  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890,  be  trustees  of  the  settlement,  namely, 
"  (i.)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees,  with  power  of  or  upon  trust  for  sale  of 
any  other  land  comprised  in  the  settlement  and  subject  to 
the  same  limitations  as  the  land  to  be  sold,  or  with  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  power  of 
sale,  or,  if  there  be  no  such  persons,  then 

"  (ii.)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees  with  future  power  of  sale,  or  under  a 
future  trust  for  sale  of  the  land  to  be  sold,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a  future  power 
of  sale,  and  whether  the  power  or  trust  takes  effect  in  all 
events  or  not." 

And  s.  17  of  the  same  Act  (removing  the  doubt  expressed  in  Re 
Wikock,  34  Ch.  D.  508  ;  Be  Kane,  21  L.  R.  Ir.  112)  has  made  the 
statutory  power  of  appointing  new  trustees  conferred  by  the  Con- 
veyancing Act,  applicable  to"  trustees  for  the  purposes  of  the  Settu-d 
Land  Acts,  1882  to  1890."  The  section  is  in  the  following  terms  : — 
"  17. — (1.)  All  the  powers  and  provisions  contained  in  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  with  reference  to  the 
appointment  of  new  trustees,  and  the  discharge  and  retirement  of 
trustees,  are  to  apply  to  and  include  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the  Court 
or  by  the  settlement,  or  under  provisions  contained  in  the  settle- 
ment. 

"  (2.)  This  section  applies  and  is  to  have  effect  with  respect  to  an 
appointment  or  a  discharge  and  retirement  of  trustees  talcing  place 
before  as  well  as  after  the  passing  of  this  Act. 

"(3.)  This  section  is  not  to  render  invalid  or  prejudice  any  appoint- 
ment or  any  discharge  and  retirement  of  trustees  effected  before  the 
passing  of  this  Act  otherwise  than  under  the  provisions  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881." 

The  expression  "  trustees  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890"  is  probably  used  here  instead  of  "  trustees  of  the 
settlement,''  as  including  only  those  "  trustees  of  the  settlement " 
who  take  no  estate,  and  are  appointed  by  the  Court,  or  by  or  under 
the  settlement.  "  Trustees  of  the  settlement "  in  whom  property  is 
vested,  and  who  stand  in  the  position  of  ordinary  trustees,  were 
already  subject  to  the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  and  their  successors  appointed  under  that  Act 
having  the  same  powers,  would  be  also  "  trustees  of  the  settlement." 
Tt  would,  in  general,  be  inexpedient  to  nominate  the  tenant  for 
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life  as  the  person  to  exercise  the  power  of  appointing  new  trustees       §  38. 

conferred  by  s.  31  of  the  Conveyancing  Act ;  for  the  trustees  of  the 

settlement  are  intended  to  exercise  a  general  supervision  over  the 

acts  of  the  tenant  for  life,  and  ought  to  be  persons  independent  of 

and  unconnected  with  him.     See  Re  Kemp's  Settled  Estates,  24  Ch.  D. 

485. 

Where  there  are  no  "  trustees  of  the  settlement,"  and  there  is  no  Appoint- 
power  in  the  settlement  to  appoint  them,  it  will  still  be  necessary  to   I?ent  ^X 
apply  to  the  Court  for  their  appointment  before  the  powers  of  the 
Act  can  be  exercised  by  the  tenant  fur  life  :   JFlieelwright  v.  Walker, 

23  Ch.  D.  752,  756 ;  and  see  Be  Taylor,  31  W.  R,  596.     In  granting 
or  refusing  the  application  the  Court  will  take  into  account  the  object 
with  which  it  is  made  :  Burke  v.  Gore,  13  L.  R.  Ir.  367. 

Where  there  are  existing  trustees  in  whom  the  land  is  vested,  but 
who  are  not  "  trustees  of  the  settlement,"  the  Court  will,  in  general, 
if  they  are  willing  to  act,  appoint  them  to  be  trustees  for  the  purposes 
of  the  Settled  Land  Act  in  preference  to  strangers  :  Be  Stoneley's  Will, 
27  S.  J.  554. 

It  has  been  laid  down  as  a  rule  of  practice  that  in  no  case  can  a 
tenant  for  life,  or  a  person  who  might  become  tenant  for  life,  be 
appointed  a  trustee  of  a  settlement  for  the  purposes  of  the  Act :  Re 
Harrop's  Trusts,  24  Ch.  D.  717.  Xor  will  the  solicitor  of  the  tenant 
for  life  be  appointed,  though  in  other  respects  a  tit  person,  and 
already  a  trustee  ;  for  "  the  appointment  of  trustees  is  required  to 
impose  a  check  upon  the  extensive  powers  conferred  by  the  Act  upon 
the  tenant  for  life."  Per  Cotton,  L.  J.,  in  Re  Kemp's  Settled  Estates, 

24  Ch.  D.  485,  and  see  Re  John  Walker's  Trusts,  31  "W.  R,  716.     As 
the  trustees  ought  to  be  independent  of  each  other  as  well  as  of  the 
tenant  for  life,  near  relatives  will  not  in  general  be  appointed  :  Re 
Knoidcs1  Settled  Estates,  27  Ch.  D.  707. 

The  application   to   the   Court  should  be   made  by  originating  Summons, 
summons  (Rule  2,  and  Form  XIX.)  entitled  in  the  matter  of  the  estate 
and  in  the  matter  of  the  Acts,  and  should  be  served  on  the  trustees 
(if  any)  and  on  the  tenant  for  life  if  not  the  applicant  :  Rule  4. 

The  authorities  at  Somerset  House  having  adjudicated  that  no  Stamp 
stamp  duty  was  required  on  an  order  appointing  trustees   of  the   duty, 
settlement  iinder  this  section,  the  Court  directed  the  order  to  be 
passed  and  entered  without  a  stamp  :  Re  Potter,  W.  N.  1889,  69  ;  see 
also  Re  Kennaimy,  W.  N.  1889,  70,  and  the  Notice  issued  by  the  Board 
of  Inland  Revenue,  33  S.  J.  366,  in  which  a  distinction  is  drawn  as 
regards  stamp  duty  between  appointments  of   new    trustees  and 
original  appointments  under  this  section. 

Although  the  personal  representatives  of  the  last  surviving  or  con-  Sub-s.  2. 
tinuing  trustee  are  constituted  "trustees  of  the  settlement;"  the  Personal 

section  seems  to  contemplate  their  immediate  removal ;  but  until  represeuta- 

,-.  tives. 
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38.  they  exercise  the  power  of  appointing  new  trustees  (which  they  can 
now  in  general  do  under  s.  31  of  the  Conveyancing  Act,  and  s.  17  of 
the  Settled  Land  Act,  1890),  they  must  be  considered  as  "  trustees  of 
the   settlement"  for  all  purposes,  and,   as   excluding   the   persons 
nominated  by  s.  16  of  the  Act  of  1890,  which  only  takes  effect  if 
"  there  are  no  trustees  of  the  settlement  within  the  meaning  and  for 
the  purposes  of  the  Act  of  1882." 

A  question  arises  whether  in  the  interval  between  the  death  of  the 
last  surviving  or  continuing  trustee  and  the  constitution  of  his 
personal  representative,  s.  16  of  the  Act  of  1890  has  any  operation  ? 
Are,  for  example,  persons  with  a  future  power  of  sale  trustees  of  the 
settlement  until  such  personal  representative  comes  into  existence  ? 
Or  will  the  grant  of  probate  or  letters  of  administration  relate  to  the 
death,  so  as  to  make  the  personal  representative  the  trustee  of  the 
settlement  from  the  death  of  the  last  surviving  or  continuing  trustee  ? 
If  the  latter  is  the  correct  view  considerable  inconvenience  may  be 
caused  in  cases  where  there  is  delay  in  the  constitution  of  a  personal 
representative,  and  an  application  will  probably  have  to  be  made  to 
the  Court  to  exercise  the  powers  of  this  section. 

39.  39. — (1.)  Notwithstanding  anything  in  this  Act,  capital 


Number  of    money  arising  under  this  Act  shall  not  he  paid  to  fewer 


trustees  to 


Sect.  39. 

Number  of 
trustees. 


persons  as  trustees  of  a  settlement,  unless  the 
settlement  authorizes  the  receipt  of  capital  trust  money  of 
the  settlement  hy  one  trustee. 

(2.)  Subject  thereto,  the  provisions  of  this  Act  referring 
to  the  trustees  of  a  settlement  apply  to  the  surviving  or 
continuing  trustees  or  trustee  of  the  settlement  for  the 
time  being. 

As  to  the  various  occasions  on  which  capital  money  may  arise 
un<ler  the  Act,  see  ante,  p.  14. 

When  a  settlement,  executed  long  before  the  Settled  Land  Act 
came  into  operation,  gave  powers  to  the  "  trustees  or  trustee  "  to  act, 
and  to  receive  and  give  receipts  for  capital  money  comprised  in  the 
settlement,  it  was  held  that  "  the  settlement  authorized  the  receipt 
of  capital  trust  money  of  the  settlement  by  one  trustee  "  within  the 
meaning  of  this  section,  and  that  the  survivor  of  the  two  original 
trustees  came  within  the  exception  :  He  Garnett  Onne  and  Hargreares' 
Contract,  25  Ch.  D.  595.  A  fortiori,  the  original  appointment  of  a 
single  trustee  would  enable  him  to  execute  the  office  of  trustee  of  the 
settlement. 

This  enactment  is  analogous  to  the  provisions  in  the  Conv.  Act, 
1881,  s.  31  (3),  and  s.  32  (1),  their  common  object  being  to  secure 
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the  trust  funds  from  being  at  the  disposal  of  a  single  trustee  ;  but       §  39. 
although  capital  money  may  not  be  paid  to  fewer  than  two  persons, 
there  is  nothing  to  prevent  the  sole  survivor  of  the  trustees  from 
dealing  with  investments  under  s.  21  (i.). 

Compare  with  this  section  s.  45  (2),  which  requires  that,  when  Notice  to 
notice  is  given  by  the  tenant  for  life  under  that  section,  the  number  a  sole 
of  trustees  shall  not  be  less  than  two,  "  unless  a  contrary  intention  is 
expressed  in  the  settlement."    The  words  of  exception  adopted  here, 
"  unless  the  settlement  authorizes  the  receipt  of  capital  trust  money 
by  one  trustee,"  seem  to  point  to  an  express  rather  than  an  implied 
authority. 

40.  The  receipt  in  writing  of  the  trustees  of  a  settle-      §  40. 


ment,  or  where  one  trustee  is  empowered  to  act,  of  one  Trustees' 
trustee,  or  of  the  personal  representatives  or  representative  r6061?*3 
of  the  last  surviving  or  continuing  trustee,  for  any  money 
or  securities,  paid  or  transferred  to  the  trustees,  trustee, 
representatives  or  representative,  as  the  case  may  he, 
effectually  discharges  the  payer  or  transferor  therefrom, 
and  from  heiug  bound  to  see  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof,  and,  in 
case  of  a  mortgagee  or  other  person  advancing  money, 
from  being  concerned  to  see  that  any  money  advanced  by 
him  is  wanted  for  any  purpose  of  this  Act,  or  that  no  more 
than  is  wanted  is  raised. 

The  personal  representatives  of  a  last  surviving   or  continuing  Sect.  40. 
trustee  appointed  by  the  Court,  are  by  s.  38  (2)  declared  to    be   Trustees' 
trustees  of  the  settlement,  and  as  such  could  give  receipts  under  this  receipts, 
section  without  being  specially  mentioned.     When,  however,  the 
last  surviving  or  continuing  trustee  has  not  been  appointed  by  the 
Court,  his  personal  representatives  may  not  be  trustees  of  the  settle- 
ment, and  yet  are  hereby  empowered  to  receive  capital  money.     If, 
for  example,  the  settlement  appointed  A.  and  B.,  and  the  survivor  of 
them,  trustees  or  trustee  of  the  settlement  for  the  purposes  of  the 
Act  ;  on  the  death  of  the  survivor  his  personal  representatives  would 
be  entitled  under  this  section  to  receive  trust  money,  and  yet  would 
not  be  trustees  of  the  settlement. 

The  section  is  perfectly  general  in  its  terms  as  to  the  money  or 
securities  which  may  be  paid  or  transferred,  and  is  not  even  confined 
to  "  capital  money  arising  under  the  Act."  It  was,  indeed,  held  that 
this  section  did  not  apply  when  money  had  been  paid  into  Court  so 
as  to  enable  the  Court  to  pay  the  money  out  to  the  trustees  :  Cooks 
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§  40.       v.  CooJces,  34  Ch.  D.  498.     But  this  can  now  be  clone  under  s.  14  of 
"   the  Act  of  1890. 

Persons  appointed  trustees  by  the  Court  under  s.  38  are  within 
this  section  :  Cookes  v.  CooJces,  supra. 

Position  of  The  only  powers  to  raise  money  on  mortgage  for  the  purposes  of 
mortgagee.  ^\IQ  Act  are  (1)  for  enfranchisement  or  equality  of  exchange  or 
partition,  s.  18  ;  (2)  for  payment  of  costs,  charges,  and  expenses, 
s.  47  ;  and  (3)  for  the  discharge  of  incumbrances,  s.  11  of  the  Act  of 
1890.  Although  the  section  protects  the  mortgagee  only  with  respect 
to  money  advanced  by  him  "  for  any  purpose  of  this  Act,"  i.e.,  the 
Act  of  1882,  yet  it  seems  clear  that  the  protection  extends  to  an 
advance  of  money  for  the  purpose  of  discharging  incumbrances 
Tinder  the  Act  of  1890  ;  for  by  s.  2  of  that  Act  it  is  provided  that  the 
"Settled  Land  Acts,  1882  to  1889,  and  this  Act,  are  to  be  read  and 
construed  together  as  one  Act."  The  expression  "  this  Act "  seems, 
therefore,  now  to  include  the  whole  series  of  Acts. 
As  to  the  sources  whence  capital  money  may  arise,  see  ante,  p.  14. 


§41. 

Protection 
of  each 
trustee 
indivi- 
dually. 


Sect.  41. 
Indemnity. 


41.  Each  person  who  is  for  the  time  being  trustee  of  a 
settlement  is  answerable  for  what  he  actually  receives  only, 
notwithstanding  his  signing  any  receipt  for  conformity, 
and  in  respect  of  his  own  acts,  receipts,  and  defaults  only, 
and  is  not  answerable  in  respect  of  those  of  any  other 
trustee,  or  of  any  banker,  broker,  or  other  person,  or  for  the 
insufficiency  or  deficiency  of  any  securities,  or  for  any  loss 
not  happening  through  his  own  wrilful  default. 

This  section  is  practically  identical  with  the  31st  section  of  Lord 
St.  Leonards'  Act  (22  &  23  Viet.  c.  35). 

That  enactment  incorporates  in  every  deed,  will,  or  other  instru- 
ment creating  a  trust  the  common  indemnity  clause,  which,  it  may 
be  observed,  merely  expresses  the  equitable  doctrine  of  the  Courts  ; 
Dav.  Conv.  iii.  246,  3rd  ed.  The  learned  authors  of  that  work 
remark — and  the  observation  is  equally  applicable  to  the  present 
section — that  "  the  protective  effect  of  this  rule  must  not  be  over- 
rated, as,  though  the  acknowledgment  of  the  trustee  is  not  conclusive 
evidence  of  his  having  participated  in  the  receipt  of  the  money,  it  is 
a  breach  of  trust  to  permit,  without  sufficient  reason,  the  co-trustee 
alone  to  receive  the  money  :  "  pp.  246-7. 

It  may  be  doubtful  whether,  having  regard  to  s.  39,  ante,  a  trustee 
of  the  settlement  under  this  Act  will  ever  be  justified  in  permitting 
money  to  be  received  by  a  single  co-trustee  "  unless  the  settlement 
authorises  the  receipt  of  capital  trust  money  by  one  trustee  ; "  but  in 
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any  case  he  ought  not  to  allow  it  to  remain  in  his  hands  for  a  longer       §  41. 
period  than  the  circumstances  of  the  case  reasonably  require. 

A  trustee  who  employs  a  broker  to  buy  authorized  securities  is  Broker, 
justified  in  paying  the  purchase-money  to  the  broker  if  he  follows 
the  usual  and  regular  course  of  business  adopted  by  ordinary  prudent 
men  in  making  such  investments  :  Speight  v.  Gaunt,  9  App.  Cas.  1. 
Trustees  are  never  permitted  to  delegate  any  part  of  their  trust,  but 
they  may  always,  in  cases  of  necessity,  and  acting  as  prudent  men  of 
business,  employ  agents.  This  rule  is,  however,  subject  to  the  limi- 
tation that  the  agent  must  not  be  employed  out  of  the  ordinary 
scope  of  his  business  :  Fry  \.  Tapson,  28  Ch.  D.  268. 

It  is  conceived  that  s.  2  of  the  Trustee  Act,  1888  (51  &  52  Viet.   Trustee 
c.  59),  does  not  apply  to  "  trustees  of  the  settlement "  under  this  Act   Act> 1888- 
so  as  to  authorize  them  to  delegate  to  their  solicitor  the  receipt  of 
capital  money  ;  for  as  a  general  rule  such  money  would  be  receivable 
by  the  trustees  of  the  settlement  under  the  provisions  of  the  Settled 
Land  Acts,  and  not  "under  the  trust,"  within  the  meaning  of  s.  2  of 
the  Trustee  Act,  1888. 

42.  The  trustees  of  a  settlement,  or  any  of  them,  are  §  42. 
not  liable  for  giving  any  consent,  or  for  not  making,  bring-  Protection 
ing,  taking,  or  doing  any  such  application,  action,  proceed- 
ing,  or  thing,  as  they  might  make,  bring,  take,  or  do ;  and 
in  case  of  purchase  of  land  with  capital  money  arising 
under  this  Act,  or  of  an  exchange,  partition,  or  lease,  are 
not  liable  for  adopting  any  contract  made  by  the  tenant  for 
life,  or  bound  to  inquire  as  to  the  propriety  of  the  purchase, 
exchange,  partition,  or  lease,  or  answerable  as  regards  any 
price,  consideration,  or  fine,  and  are  not  liable  to  see  to  or 
answerable  for  the  investigation  of  the  title,  or  answerable 
for  a  conveyance  of  land,  if  the  conveyance  purports  to 
convey  the  laud  in  the  proper  mode,  or  liable  in  respect  of 
purchase  money  paid  by  them  by  direction  of  the  tenant  for 
life  to  any  person  joining  in  the  conveyance  as  a  conveying 
party,  or  as  giving  a  receipt  for  the  purchase-money,  or  in 
any  other  character,  or  in  respect  of  any  other  money  paid 
by  them  by  direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition  or  lease. 

The  indemnity  here  afforded  to  the  trustees  embraces  three  distinct  Sect.  42. 
matters: — (1.)   Giving  consents:   (2.)  Inaction:   (3.)    Propriety  of  Indemnity, 
dealings. 
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iii.  Pro- 
priety of 
dealings. 


§  42.  As  to  their  powers  of  consent,  see  ante,  p.  69,  as  to  the  alienation 

i.  Consents    °^  tne  mansion-house  and  park  :  and  s.  35,  relating  to  the  sale  of 

timber  by  a  tenant  for  life  impeachable  for  waste. 

ii.  Inaction        By  s.  45,  2)ost,  notices  of  the  intended  exercise  of  the  powers  of  the 
of  trustees.    Act  mugt  ^e  gent  to  the  trilstees>  an(j  t]jey  mav  ^y  s  44  appjy  to  the 

Court  if  they  disapprove  of  the  proposed  transaction.  But  the 
present  section  seems  to  enable  them  to  treat  these  notices  with 
indifference,  and  in  fact,  by  exonerating  the  trustees,  sacrifices  the 
interests  of  the  remaindermen. 

In  relation  to  the  purchase,  exchange,  and  partition  of  settled  land, 
and  the  granting  of  leases,  the  trustees  are  indemnified  with  respect 
to  matters  over  which,  according  to  the  scheme  of  the  Act,  they  have 
no  control.  The  tenant  for  life  is  empowered  to  enter  into  contracts 
(s.  31)  ;  to  sell,  exchange,  make  partition,  and  grant  leases  (ss.  3,  6), 
subject  to  the  prescribed  regulations  (ss.  4,  7)  ;  to  execute  convey- 
ances without  the  concurrence  of  the  trustees  (s.  20),  and  to  direct 
the  investment  or  application  of  capital  money  in  siich  manner  as  he 
pleases  (s.  22).  The  trustees  are,  therefore,  in  the  absence  of  com- 
plicity, under  no  liability  for  an  improper  sale  by  the  tenant  for 
life  :  Hatten  v.  RiuseU,  38  Ch.  D.  334,  344. 

It  should  be  observed  that  there  are  several  duties  imposed  upon 
the  trustees  which  are  not  included  in  this  protection  clause. 

They  are  bound  to  invest  or  apply  monies  in  their  hands  according 
to  the  direction  of  the  tenant  for  life  in  any  of  the  modes  prescribed 
by  s.  21,  but  this  section  confers  an  indemnity  only  in  the  case  of  the 
purchase  of  land.  Again,  the  approval  of  a  scheme  for  improvements 
(s.  26),  the  discretionary  power  of  apportioning,  between  tenant  for 
life  and  remainderman,  the  purchase-money  of  a  lease  or  reversion 
(s.  34),  and  the  onerous  duties  to  be  exercised  by  them  on  behalf  of 
infants  are  not  covered  by  this  section.  Lastly,  it  should  be  noticed 
that  in  the  case  of  purchased  land  they  are  responsible  to  a  certain 
extent  for  the  form  of  the  conveyance,  which  must  "  purport  to 
convey  the  land  in  the  proper  mode." 

8  43.          43.  The  trustees  of  a  settlement  may  reimburse  them- 
Tmstees'      selves  or  pay  and  discharge  out  of  the  trust  property  all 
expenses  properly  incurred  by  them. 


Omissions 
in  section. 


Sect.  43.  A  provision  similar  to  this  section  is  contained  in  the  31st  section 
Reimburse-  of  Lord  St.  Leonards'  Act  (22  &  23  Viet.  c.  35),  which  is  merely 
ment.  declaratory  of  the  long-established  rule. 

The  peculiarity  of  the  position  of  "trustees  of  the  settlement"  is, 
that  there  may  be  no  property  vested  in  them,  but  they  are  not  likely 
to  incur  any  expenses  except  in  connexion  with  the  exercise  of  the 
powers  of  the  Act,  when,  as  a  general  rule,  some  capital  money 
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will  be  forthcoming  from  which  they  may  deduct  the  expenses       §  43. 
previously  incurred. 

44.  If  at  any  time  a  difference  arises  between  a  tenant      §  44. 
for  life  and  the  trustees  of  the  settlement,  respecting  the  Reference 
exercise  of  any  of  the  powers  of  this  Act,  or  respecting  any  ^'jf^' 
matter  relating  thereto,  the  Court  may,  on  the  application  Court. 
of  either  party,  give  such  directions  respecting  the  matter 
in  difference,  and  respecting  the  costs  of  the  application,  as 
the  Court  thinks  fit. 

Although  in  He  Mackenzie's  Trusts,  23  Ch.  D.  750,  a  petition  was   Sect.  44. 
presented,  the  application  under  this  section  should  in  general  be   Reference 
made  by  originating  summons  ;  Rule  2  and  Form  XX.  of  differ- 

The  "  trustees  of  the  settlement "  in  this  section  include  trustees 
for  the  purposes  of  the  Act,  appointed  by  the  Court  under  s.  38 : 
Haiten  v.  Russell,  38  Ch.  D.  334,  344.  In  this  case  Kay,  J.,  pointed 
out  that  although  the  trustees  of  the  settlement  occupied  under  the 
Act  an  irresponsible  position,  yet  that  "  it  would  be  quite  right  for 
them,  if  a  sale  were  proceeding  which  they  did  not  approve  of,  and 
which  they  thought  was  improvident,  to  submit  the  matter  to  the 
Court  xmder  the  powers  given  in  s.  44." 

A  tenant  for  life  will  rarely,  if  ever,  have  to  make  an  application 
under  this  section  except  for  the  purpose  of  obtaining  a  direction  as 
to  the  application  of  capital  money  in  the  hands  of  the  trustees  as  in 
Re  Knatchbull's  S.  E.,  29  Ch.  D.  588  ;  Be  Lord  Sudeley's  S.  E.,  37 
Ch.  D.  123  ;  Re  Lord  Stamford's  S.  E.,  43  Ch.  D.  84.  He  can  exer- 
cise all  the  powers  of  the  Act  independently  of  the  trustees,  and  if 
necessary  require  capital  money  to  be  paid  into  Court  instead  of  to  them. 

The  section  is  framed  in  wide  terms  so  as  to  embrace  almost  every 
difference  which  can  arise  between  the  tenant  for  life  and  the 
trustees.  Thus  if  the  trustees  are  in  any  way  dissatisfied  with  the 
manner  in  which  the  tenant  for  life  is  exercising  his  powers,  if  they 
wish  to  enforce  the  maintenance,  repair  or  insurance  of  improvements 
(s.  28),  or  to  determine  the  principle  on  which  the  costs  of  a  sale  are 
to  be  allowed,  as  In  re  Beck,  24  Ch.  D.  608,  they  may  avail  themselves 
of  this  section. 

The  discretion  given  to  the  Court  as  to  costs  is  repeated  in  s.  46  (6).   Costs. 

A  somewhat  similar  reference  to  the  Court  is  authorized  by  s.  56 
(3),  post. 

45. — (1.)  A  tenant  for  life,  when  intending  to  make  a  §  45. 
sale,  exchange,  partition,  lease,  mortgage,  or  charge,  shall  Notice  to 
give  notice  of  his  intention  in  that  behalf  to  each  of  the  trustees- 
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trustees  of  the  settlement,  by  posting  registered  letters, 
containing  the  notice,  addressed  to  the  trustees,  severally, 
each  at  his  usual  or  last  known  place  of  abode  in  the  United 
Kingdom,  and  shall  give  like  notice  to  the  solicitor  for 
the  trustees,  if  any  such  solicitor  is  known  to  the  tenant 
for  life,  by  posting  a  registered  letter,  containing  the  notice, 
addressed  to  the  solicitor  at  his  place  of  business  in  the 
United  Kingdom,  every  letter  under  this  section  being 
posted  not  less  that  one  month  before  the  making  by  the 
tenant  for  life  of  the  sale,  exchange,  partition,  lease,  mort- 
gage, or  charge,  or  of  a  contract  for  the  same. 

(2.)  Provided  that  at  the  date  of  notice  given  the  number 
of  trustees  shall  not  be  less  than  two,  unless  a  contrary 
intention  is  expressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for 
life  is  not  concerned  to  inquire  respecting  the  giving  of  any 
such  notice  as  is  required  by  this  section. 

The  provisions  of  this  section  have  been  to  some  extent  modified  by 
the  subsequent  Acts.  Thus  by  s.  5  oi'the  Act  of  1884  it  is  enacted  that : — 

"  5.  (1.)  The  notice  required  by  s.  45  of  the  Act  of  1882  of  inten- 
tion to  make  a  sale,  exchange,  partition,  or  lease  may  be  notice  of  a 
general  intention  in  that  behalf. 

"  (2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the  settle- 
ment, to  furnish  to  him  such  particulars  and  information  as  may 
reasonably  be  required  by  him  from  time  to  time  with  reference  to 
sales,  exchanges,  partitions,  or  leases  effected,  or  in  progress,  or 
immediately  intended. 

"  (3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  notice 
either  in  any  particular  case,  or  generally,  and  may  accept  less  than 
one  month's  notice. 

"  (4.)  This  section  applies  to  a  notice  given  before,  as  well  as  to  a 
notice  given  after,  the  passing  of  this  Act. 

"  (5.)  Provided  that  a  notice,  to  the  sufficiency  of  which  objection 
has  been  taken  before  the  passing  of  this  Act,  is  not  made  sufficient 
by  virtue  of  this  Act." 

Moreover  in  the  case  of  a  lease  for  a  term  not  exceeding  twenty-one 
years  at  the  best  rent  that  can  be  reasonably  obtained  without  fine, 
and  whereby  the  lessee  is  not  exempted  from  punishment  for  waste, 
the  necessity  of  notice  under  this  section  has  been  abolished  by  s.  7 
of  the  Act  of  1890 ;  which  also  provides  that  such  a  lease  may  be 
granted  although  there  are  no  trustees  of  the  settlement. 


NOTICE    TO    TRUSTEES.  139 

It  will  be  observed  that  s.  5  of  the  Act  of  1884  does  not  refer  to       §  45. 
"  mortgage  or  charge,"  and  therefore  the  principal  section  continues  j{ortgage 
to  apply  in  those  cases  with  its  original  strictness.     The  first  sub-   or  charge, 
section  of  s.  5  of  the  Act  of  1884  reversed  the  rule  laid  down  in  Be 
Hay's  Settled  Estates,  25  Ch.  D.  464,  where  it  was  also  held  that  the 
committee  of  a  lunatic  tenant  for  life  could  not  until  he  had  obtained 
the  authority  of  the  judge  in  lunacy  give  a  valid  notice  under  this 
section. 

The  object,  no  doubt,  of  requiring  notice  to  be  given  to  the 
trustees  is  to  set  them  upon  inquiry  as  to  the  propriety  of  the  pro- 
posed transaction  ;  but  they,  not  being  liable  for  remaining  passive 
(s.  42),  and  bon-i  fide  purchasers  being  expressly  protected  (sub-s.  3 
and  s.  54),  the  notices  are  probably  in  most  cases  an  empty  formality. 

Although  the  trustees  are  not  bound  to  take  any  steps  upon  receipt 
of  the  notice,  their  clear  duty,  if  they  consider  the  sale,  &c.,  disad- 
vantageous, is  to  bring  the  matter  before  the  Court  under  s.  44. 

Notice  must  be  given  not  only  to  the  trustees  but  also  to  their 
solicitor,  and  no  power  is  conferred  upon  him  by  the  Act  of  1884  to 
waive  notice,  or  to  accept  less  than  one  month's  notice.  It  may  be, 
however,  that  the  notice  to  the  solicitor  is  only  regarded  as  an  indirect 
notice  to  the  trustees,  and  that  they  may  waive  the  indirect  as  well  as 
the  direct  notice. 

On  a  sale  by  the  tenant  for  life  the  purchaser  is  not  entitled  to  Vendor  and 
inquire  whether  notice  has  been  given  or  not ;  the  giving  of  the  purchaser. 
notice  is  a  matter  between  the  tenant  for  life  and  the  trustees,  and 
one  with  which  the  purchaser  is  not  concerned :  per  Chitty,  J. 
Duke  of  Marlborough  v.  Sartoris,  32  Ch.  D.  616,  623.  In  this  case 
formal  notice  was  given  to  the  trustees  of  the  settlement  and  to  their 
solicitor  less  than  one  month  before  the  contract  for  sale,  but  several 
months  before  the  time  fixed  for  completion,  and  specific  performance 
was  adjudged  at  the  suit  of  the  tenant  for  life,  the  trustees  of  the 
settlement  being  joined  as  plaintiffs.  It  appears  from  this  case  (1) 
that  the  giving  of  the  notices  is  not  a  condition  precedent  to  a  valid 
contract  ;  (2)  that  a  distinction  is  to  be  drawn  between  the  making 
of  the  sale  and  the  making  of  the  contract  for  sale,  and  (3)  that  the 
notice  is  good  if  given  one  month  before  either  of  those  two  things, 
the  sale  or  the  contract  for  sale. 

Where  time  is  not  of  the  essence  of  the  contract  as  to  the  date 
fixed  for  completion,  the  fact  that  there  were  at  the  time  of  the  con- 
tract no  trustees  of  the  settlement,  or  that  no  notice  had  been  given 
to  them  if  there  were  any,  is  not  a  defect  of  the  title  of  the  tenant 
for  life  to  sell.  It  is  sufficient  for  the  purchaser,  if,  when  he  comes 
to  complete  his  contract,  there  are  trustees  to  whom  he  can  pay  his 
purchase  money  if  required  so  to  do  by  the  tenant  for  life  ;  and  he 
is  not  entitled  to  rescind  the  contract  on  discovering  the  non-exist- 
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ence  of  trustees  of  the  settlement.  The  proper  course  for  the  pur- 
chaser to  pursue  in  these  circumstances  is  to  require  the  tenant  for 
life  to  remedy  the  defect  -within  a  specified  reasonable  time,  and  to 
give  notice  that  in  case  of  default  he  will  repudiate  the  contract : 
Hatten  v.  Rmsell,  38  Ch.  D.  334.  Both  the  cases  which  have  been 
cited  show  that  the  existence  of  trustees  of  the  settlement  is  absolutely 
necessary  at  the  time  of  completing  the  contract.  See  also  Me  Taylor, 
31  W.  R.  596  ;  Wade  v.  Wilson,  33  W.  R.  610. 

The  original  appointment  of  a  sole  trustee  would  probably  be  held 
to  amount  to  an  expression  of  a  contrary  intention  within  the  meaning 
of  sub-s.  2.  See  Ee  Garnett  Orme  and  Hargreave's  Contract,  25  Ch.  D. 
595. 

As  to  the  general  protection  of  bond  fide  purchasers,  see  s.  54,  post, 
p.  154. 

XI. — COURT  ;  LAND  COMMISSIONERS  ;  PROCEDURE. 

46. — (1.)  All  matters  within  the  jurisdiction  of  the 
Court  under  this  Act  shall,  subject  to  the  Acts  regulating 
the  Court,  be  assigned  to  the  Chancery  Division  of  the 
Court. 

(2.)  Payment  of  money  into  Court  effectually  exonerates 
therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall  be  by  petition, 
or  by  summons  at  Chambers. 

(4.)  On  an  application  by  the  trustees  of  a  settlement 
notice  shall  be  served  in  the  first  instance  on  the  tenant  for 
life. 

(5.)  On  any  application  notice  shall  be  served  on  such 
persons,  if  any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  full  power  and  discretion  to 
make  such  order  as  it  thinks  fit  respecting  the  costs, 
charges,  or  expenses  of  all  or  any  of  the  parties  to  any 
application,  and  may,  if  it  thinks  fit,  order  that  all  or  any 
of  those  costs,  charges,  or  expenses  be  paid  out  of  property 
subject  to  the  settlement. 

(7.)  General  Rules  for  purposes  of  this  Act  shall  be 
deemed  Rules  of  Court  within  section  seventeen  of  the 
Appellate  Jurisdiction  Act,  1876,  as  altered  by  section 
nineteen  of  the  Supreme  Court  of  Judicature  Act,  1881, 
and  may  be  made  accordingly. 
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(8.)  The  powers  of  the  Court  may,  as  regards  land  in  §  46. 
the  County  Palatine  of  Lancaster,  be  exercised  also  by  the 
Court  of  Chancery  of  the  County  Palatine  ;  and  Rules  for 
regulating  proceedings  in  that  Court  shall  be  from  time  to 
time  made  by  the  Chancellor  of  the  Duchy  of  Lancaster, 
with  the  advice  and  consent  of  a  Judge  of  the  High  Court 
acting  in  the  Chancery  Division,  and  of  the  Vice-Chancellor 
of  the  County  Palatine. 

(9.)  General  Rules,  and  Rules  for  the  Court  of  Chancery 
of  the  County  Palatine,  may  be  made  at  any  time  after  the 
passing  of  this  Act,  to  take  effect  on  or  after  the  commence- 
ment of  this  Act. 

(10.)  The  powers  of  the  Court  may,  as  regards  land  not 
exceeding  in  capital  value  five  hundred  pounds,  or  in  annual 
rateable  value  thirty  pounds,  and,  as  regards  capital  money 
arising  under  this  Act,  and  securities  in  which  the  same  is 
invested,  not  exceeding  in  amount  or  value  five  hundred 
pounds,  and  as  regards  personal  chattels  settled  or  to  be 
settled,  as  in  this  Act  mentioned,  not  exceeding  in  value 
five  hundred  pounds,  be  exercised  by  any  County  Court 
within  the  district  whereof  is  situate  any  part  of  the  land 
which  is  to  be  dealt  with  in  the  Court,  or  from  which  the 
capital  money  to  be  dealt  with  in  the  Court  arises  under 
this  Act,  or  in  connexion  with  which  the  personal  chattels 
to  be  dealt  with  in  the  Court  are  settled. 

The  regulations  contained  in  this  section  governing  applications  to   Sect.  46. 
the  Court  have  to  some  extent  been  modified  by  the  rules  which  have  Practice 
been  made  under  sub-s.  (7).     Thus  by  the  third  sub-section  an  alter-  an(l  Pro' 
native  is  given  of  proceeding  by  petition  or  by  summons,  but  by  Rule  2   ce(lure' 
the  applicant  must  before  he  presents  a  petition  obtain  the  direction 
of  the  Judge,  or  else  lose  his  extra  costs.     The  Court,  moreover,  seems 
by  the  rule  to  have  no  discretion  as  to  those  costs,  which  is  in  direct 
conflict  with  sub-s.  (6)  of  this  section. 

Capital  money  arising  under  the  Act  must  be  paid,  at  the  option  of  Payment 
the  tenant  for  life,  either  to  the  trustees  of  the  settlement,  or  into  court  "lto  Court, 
(s.  22).     If  it  is  paid  to  the  trustees,  they  can,  by  s.  40  of  the  Act, 
give  a  valid  receipt  to  the  person  making  the  payment.     Sub-section 
(2)  effects  the  same  purpose  when  the  money  is  paid  into  court. 
As  to  the  practice  on  payment  into  court  under  the  Act,  see  Rules  10 
to  14  inclusive,  and  Forms  IX.,  X.,  XL 
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See  Kules,  4,  5,  and  6,  which  repeat  and  extend  the  provisions 
contained  in  sub.-ss.  (4)  &  (5). 

One  of  the  modes  in  which  capital  money  may  be  applied  is  "  in 
payment  of  costs,  charges,  and  expenses  of,  or  incidental  to  the 
exercise  of  any  of  the  powers  or  the  execution  of  any  of  the  pro- 
visions of  this  Act "  ;  and  it  will  be  remembered  that  the  tenant  for 
life  has  the  right  to  prescribe  the  particular  mode  in  which  capital 
money  shall  be  applied.  Proper  applications  to  the  Court,  as  for 
example,  a  summons  for  the  appointment  of  trustees  of  the  settlement, 
are  generally  incidental  to  the  exercise  of  the  powers  of  the  Act : 
and  accordingly  the  costs,  charges,  and  expenses  of  all  persons 
properly  before  the  Court  on  such  applications  are  a  legitimate  mode 
in  which  to  expend  capital  money.  The  Court,  in  the  exercise  of  its 
discretion  under  sub  s.  (6),  generally  acts  on  this  principle,  and  orders 
the  costs  as  between  solicitor  and  client  of  all  proper  parties  to  be 
paid  out  of  capital,  or  charged  on  the  corpus  of  the  estate.  See  Form 
III.  post.  The  Court  has  jurisdiction  under  this  sub-section  to  allow 
the  costs  of  an  unsuccessful  application  :  Ee  Home's  Settled  Estate,  39 
Ch.  D.  84,  90 ;  and  even  the  costs  of  an  unsuccessful  appeal  by  a 
trustee,  in  a  case  proper  to  be  settled  by  the  Court  of  Appeal  :  Ee 
Jones,  26  Ch.  D.  736,  744. 

The  Court  may  make  an  order  for  payment  of  costs,  charges,  and 
expenses,  of  or  incidental  to  the  exercise  of  any  of  the  powers,  or  the 
execution  of  any  of  the  provisions  of  the  Act,  following  the  words  of 
s.  21  (x.),  leaving  to  the  taxing-master  to  determine  what  items  pro- 
perly fall  within  the  terms  of  the  order.  Ee  Eudd,  W.  N.  1887,  251, 
Ee  Lord  Stamford's  Settled  Estates,  43  Ch.  D.  84.  Costs  on  the  higher 
scale  were  allowed  in  Ee  Cliaytor's  Settled  Estates  Act,  25  Ch.  D.  651. 

Where  the  applicant  sought  unsuccessfully  to  have  it  declared  that 
he  was  entitled  to  exercise  the  powers  of  a  tenant  for  life,  he  was 
ordered  to  pay  the  costs  of  the  trustees  and  of  the  remaindermen  : 
Ee  Strangways,  34  Ch.  D.  423,  433. 

The  trustees  of  the  settlement  should  appear  separately  from  the 
tenant  for  life,  and  in  a  case  where  they  appeared  by  the  same  counsel 
they  were  disallowed  their  costs  :  Ee  Ii  road  water  Estate,  33  W.  R.  738. 

See  as  to  the  costs  of  proceedings  for  protection  or  recovery  of 
settled  land,  s.  36  ;  of  references  to  the  Court,  s.  44  ;  and  as  to  the 
payment  of  costs  out  of  the  property,  s.  47,  and  the  note  thereon. 

The  powers  of  the  Court  under  the  Settled  Land  Acts,  1882  and 
1884,  may,  as  regards  land  and  estates  in  the  County  Palatine  of 
Durham,  be  exercised  by  the  Palatine  Court  of  that  County  ;  52  & 
53  Viet.  c.  47,  s.  10. 

As  to  the  equitable  jurisdiction  of  the  County  Courts,  see  The 
County  Courts  Act,  1888  (51  &  52  Viet.  c.  43),  s.  67,  under  which 
those  courts,  in  administration  of  estates,  execution  of  trusts,  and 


JURISDICTION    OF    THE    COUNTY    COURTS.  143 

other  matters,  have  all  tlie  powers  of  the  High  Court,  where  the       §  46. 
amount  or  value  of  the  property  does  not  exceed  £500. 

Under  this  Act  the  jurisdiction  is  conferred  by  an  alternative  test 
of  capital  or  annual  value  ;  and,  as  property  of  the  annual  rateable 
value  of  £30  may  be  worth  more  than  .£500,  the  County  Court  may 
have  jurisdiction  under  this  Act,  although  it  could  not  administer 
the  trusts  of  the  settlement.  If  during  the  progress  of  the  matter  it 
is  made  to  appear  that  the  subject-matter  exceeds  the  prescribed 
limit  of  amount,  the  validity  of  any  order  previously  made  is  not 
affected,  but  the  matter  must  be  transferred  to  the  High  Court,  51  & 
52  Viet.  c.  43,  s.  68. 

It  seems  that  the  County  Court  has  jurisdiction  over  capital  money 
if  the  sum  does  not  exceed  £500,  whatever  may  be  the  value  of  the 
unsold  realty  ;  subject  to  this  exception,  however,  that  the  County 
Court  cannot  in  such  a  case  direct  the  application  of  the  money  in 
"  improvements,"  for  that  would  be  dealing  with  the  land,  as  well  as 
with  the  capital  money.  In  such  a  case  the  jurisdiction  would  seem 
to  be  limited  by  the  aggregate  amount  of  the  capital  sum  and  the 
value  of  the  land. 

47.  Where  the  Court  directs  that  any  costs,  charges,  or      §  47. 


expenses  be  paid  out  of  property  subject  to  a  settlement,  Payment 

the  same  shall,  subject  and  according  to  the  directions  of  °*coftf  °ut 
u  of  settled 

the  Court,  be  raised  and  paid  out  of  capital  money  arisin"1  property, 
under  this  Act,  or  other  money  liable  to  be  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  the  settlement,  or 
out  of  investments  representing  such  money,  or  out  of 
income  of  any  such  money  or  investments,  or  out  of  any 
accumulations  of  income  of  land,  money,  or  investments, 
or  by  means  of  a  sale  of  part  of  the  settled  land  in  respect 
whereof  the  costs,  charges,  or  expenses  are  incurred,  or  of 
other  settled  land  comprised  in  the  same  settlement  and 
subject  to  the  same  limitations,  or  by  means  of  a  mortgage 
of  the  settled  land  or  any  part  thereof,  to  be  made  by 
such  person  as  the  Court  directs,  and  either  by  conveyance 
of  the  fee  simple  or  other  estate  or  interest  the  subject  of 
the  settlement,  or  by  creation  of  a  term,  or  otherwise,  or 
by  means  of  a  charge  on  the  settled  land  or  any  part 
thereof,  or  partly  in  one  of  those  modes  and  partly  in 
another  or  others,  or  in  any  such  other  mode  as  the  Court 
thinks  fit. 
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§  47.  This  section  gives  the  Court  a  choice  of  various  ways  in  which  the 

p.  I costs,  charges,  or  expenses  may  be  raised  when  it  has  made  an 
of  costs  out  order  under  s.  46  (6),  that  they  shall  be  paid  out  of  property 
of  settled  subject  to  the  settlement :  The  following  table  contains  the  several 
property.  altemative8  ._ 

1.  Capital  money  arising  under  the  Act,  which  must  be  either  in 

court,  or  in  the  hands  of  the  trustees  (s.  22). 

2.  Money  liable  to  be  invested  in  land,  which  may  be  in  court 

iinder  an  Act  of  Parliament  (s.  32),  or  in  the  hands  of 
trustees  under  the  powers  of  a  settlement  (s.  33). 

3.  Investments  of  such  money.     This  seems  to  include  the  interim 

investment  of  money  in  court  (s.  32),  and  the  investment  of 
capital  moneys  mentioned  in  s.  21  (L). 

4.  Income  of   any  such  money  or  investments  as  are  specified 

above. 

5.  Accumulations  of  income  of  land,  money  or  investments. 

6.  Sale,  of  part  of  the  settled  land  ;  or 

7.  Mortgage  or  charge  thereof. 

It  will  be  observed  that  the  future  income  of  money  or  investments 
may  be  impounded  for  this  purpose,  but  that  in  the  case  of  land,  the 
section  is  expressly  confined  to  accumulations  ;  and  it  seems  that  there 
is  no  power  to  direct  a  charge  or  mortgage  of  the  life  estate  for  the 
purposes  of  this  section. 

"Where  the  plaintiff  failed  to  establish  that  he  was  a  tenant  for  life, 
or  a  person  entitled  to  exercise  the  powers  of  a  tenant  for  life,  his 
summons  was  dismissed  with  costs,  to  be  paid  out  of  the  rents ;  but 
the  order  as  to  costs  seems  to  have  been  made  on  the  application  of 
the  plaintiff  himself:  Re  Atkinson,  30  Ch.  D.  605.  The  costs, 
charges,  and  expenses,  of  or  incidental  to  the  exercise  of  any  of 
the  powers,  or  the  execution  of  any  of  the  provisions  of  the  Act 
(s.  21  (x.))  are,  it  would  seem,  payable  only  out  of  capital  money,  and 
do  not  come  within  the  terms  of  this  section. 

48. — (1.)  The  commissioners  now  bearing  the  three 
several  styles  of  the  Inclosure  Commissioners  for  England 
and  Wales,  and  the  Copyhold  Commissioners,  and  the  Tithe 
Commissioners  for  England  and  Wales,  shall  by  virtue  of 
this  Act,  become  and  shall  be  styled  the  Land  Commis- 
sioners for  England. 

(2.)  The  Land  Commissioners  shall  cause  one  seal  to  be 
made  with  their  style  as  given  by  this  Act ;  and  in  the 
execution  and  discharge  of  any  power  or  duty  under  any 
Act  relating  to  the  three  several  bodies  of  commissioners 


§48. 
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aforesaid,  they  shall  adopt  and  use  the  seal  and  style  of  the      §  48. 
Land  Commissioners  for  England,  and  no  other. 

(3.)  Nothing  in  the  foregoing  provisions  of  this  section 
shall  be  construed  as  altering  in  any  respect  the  powers, 
authorities,  or  duties  of  the  Land  Commissioners,  or  as 
affecting  in  respect  of  appointment,  salary,  pension,  or 
otherwise,  any  of  those  commissioners,  in  office  at  the 
passing  of  this  Act,  or  any  assistant  commissioner,  secre- 
tary, or  other  officer  or  person  then  in  office  or  employed 
under  them. 

(4.)  All  Acts  of  Parliament,  judgments,  decrees,  or 
orders  of  any  court,  awards,  deeds,  and  other  documents, 
passed  or  made  before  the  commencement  of  this  Act,  shall 
be  read  and  have  effect  as  if  the  Land  Commissioners  were 
therein  mentioned  instead  of  one  or  more  of  the  three 
several  bodies  of  commissioners  aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced  by  or 
under  the  authority  of  any  one  or  more  of  the  three  several 
bodies  of  commissioners  aforesaid  before  the  commencement 
of  this  Act,  and  not  then  completed,  shall  and  may  be 
carried  on  and  completed  by  or  under  the  authority  of  the 
Land  Commissioners ;  and  the  Land  Commissioners,  for 
the  purpose  of  prosecuting,  or  defending,  and  carrying  on 
any  action,  suit,  or  proceeding  pending  at  the  commence- 
ment of  this  Act,  shall  come  into  the  place  of  any  one  or 
more,  as  the  case  may  require,  of  the  three  several  bodies 
of  commissioners  aforesaid. 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this 
Act,  have,  for  the  purposes  of  any  Act,  public,  local,  per- 
sonal, or  private,  passed  or  to  be  passed,  making  provision 
for  the  execution  of  improvements  on  settled  land,  all  such 
powers  and  authorities  as  they  have  for  the  purposes  of  the 
Improvement  of  Land  Act,  1864 ;  and  the  provisions  of  27  &  28 
the  last-mentioned  Act  relating  to  their  proceedings  and 
inquiries,  and  to  authentication  of  instruments,  and  to 
declarations,  statements,  notices,  applications,  forms,  secu- 
rity for  expenses,  inspections,  and  examinations,  shall 
extend  and  apply,  as  far  as  the  nature  and  circumstances  of 

C.S.L.A.  L 
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§  48. 


Sect.  48. 

Land  Com- 
missioners. 


§  49. 

Filing  of 


the  case  admit,  to  acts  and  proceedings  done  or  taken  by  or 
in  relation  to  the  Land  Commissioners  under  any  Act 
making  provision  as  last  aforesaid  ;  and  the  provisions  of 
any  Act  relating  to  fees  or  to  security  for  costs  to  be  taken 
in  respect  of  the  business  transacted  under  the  Acts  admin- 
istered by  the  three  several  bodies  of  commissioners  afore- 
said shall  extend  and  apply  to  the  business  transacted  by 
or  under  the  direction  of  the  Land  Commissioners  under 
any  Act,  public,  local,  personal,  or  private,  passed  or  to  be 
passed,  by  which  any  power  or  duty  is  conferred  or  imposed 
on  them. 

The  three  bodies  of  commissioners  here  united  into  a  single  coin- 
mission,  long  consisted  of  the  same  individuals,  Imt  acting  under 
different  styles,  and  using  different  seals.  The  powers  and  duties  of 
the  Land  Commissioners  under  this  and  other  Acts  have  now 
devolved  upon  the  Board  of  Agriculture  established  by  52  &  53  Viet. 
c.  30. 

This  section  was  transferred  to  its  present  position  from  the 
Conveyancing  Bill  during  the  progress  of  the  measures  through 
Parliament,  which  accounts  for  the  words  "  passed  or  to  be  passed  " 
in  sub-s.  (6). 

49.  —  (1.)  Every   certificate   and   report   approved    and 
made  by  the  Land  Commissioners  under  this  Act  shall  ba 


cpmmis- 


Filing 
certificates, 


(2.)  An  office  copy  of  any  certificate  or  report  so  filed 
shall  be  delivered  out  of  their  office  to  any  person  requiring 
the  same,  on  payment  of  the  proper  fee,  and  shall  be  suffi- 
cient evidence  of  the  certificate  or  report  whereof  it  purports 
to  be  a  copy. 

See,  as  to  certificates  and  reports  of  the  commissioners,  ss.  26,  28. 


XII.  —  EESTKICTIONS,  SAYINGS,  AND  GENERAL  PROVISIONS. 
§  50.          50.  —  (1.)  The  powers  under  this  Act  of  a  tenant  for 


Powers  not  life  are  not  capable  of  assignment  or  release,  and  do  not 
assignable ;  pagg  £0  a  person  as  being,  by  operation  of  law  or  otherwise, 
not  to  an  assignee  of  a  tenant  for  life,  and  remain  exerciseable  by/ 


/powers 
void. 
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the  tenant  for  life  after  and  notwithstanding  any  assign-  /   §  50L_ 
ment,  by  operation  of  law  or  otherwise,  of  his  estate  or  /exercise 

/DO 

interest  under  the  settlement.  v0 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of    / 
his  powers  under  this  Act  is  void. 

(3.)  But  this  section  shall  operate  without  prejudice  to 
the  rights  of  any  person  being  an  assignee  for  value  of  the 
estate  or  interest  of  the  tenant  for  life  ;  and  in  that  case 
the  assignee's  rights  shall  not  be  affected  without  his  con- 
sent, except  that,  unless  the  assignee  is  actually  in  posses- 
sion of  the  settled  land  or  part  thereof,  his  consent  shall 
not  be  requisite  for  the  making  of  leases  thereof  by  the 
tenant  for  life,  provided  the  leases  are  made  at  the  best 
rent  that  can  reasonably  be  obtained,  without  fine,  and  in 
other  respects  are  in  conformity  with  this  Act. 

(4.)  This  section  extends  to  assignments  made  or  coming 
into  operation  before  or  after  and  to  acts  done  before  or 
after  the  commencement  of  this  Act ;  and  in  this  section 
assignment  includes  assignment  by  way  of  mortgage,  and 
any  partial  or  qualified  assignment,  and  any  charge  or  in- 
cumbrauce  ;  and  assignee  has  a  meaning  corresponding 
with  that  of  assignment. 


This  and  the  next  two  sections  endeavour  to  prevent  the  powers  of 
the  Act  from  being  assigned,  suspended,  or  extinguished,  or  in  any 
manner  rendered  incapable  of  being  exercised,  whether  by  the  action 
of  the  tenant  for  life,  or  the  caprice  of  the  settlor. 

An  assignment  or  charge  by  the  tenant  for  life  made  in  con- 
sideration of  marriage  or  by  way  of  family  arrangement,  and  not 
being  a  security  for  payment  of  money  advanced  is  excepted  from 
this  section  by  the  Act  of  1890,  s.  4. 

So  far  as  regards  the  suspension  and  extinguishment  of  the  powers, 
the  saving  clause  in  sub-s.  (3)  renders  the  present  section  to  a  great 
extent  an  expression  of  the  existing  law  on  the  subject,  which  rests 
on  the  principle  that  a  man  cannot  derogate  from  his  own  grant. 
Thus,  a  mortgage  by  the  tenant  for  life  cannot  be  affected  by  a  sub- 
sequent exercise  of  his  power  of  sale  :  Goodriyht  v.  Cator,  Dougl.  460  ; 
and  "  a  total  alienation  of  the  estate  must  operate  as  an  extinguish- 
ment of  the  power,  where  it  cannot  be  exercised  without  defeating 
the  interest  granted  :  "  Sugden  on  Powers,  57,  8th  ed.,  and  see  p.  70. 
"  If  tenant  for  life  who  hath  power  to  make  leases  depart  with  his 

L    2 
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50. 
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Sub-s.  2. 

Contract 
not  to 
exercise 
powers. 


Assignee 
of  life 
estate. 


Tenant  fort 
life  bank-  f 
rupt. 


estate  his  power  is  gone  :"  Kerry  v.  White,  Bridg.  82,  91  ;  sec  us  if  he 
conveys  only  by  way  of  mortgage  :  Ren  v.  Bulkeley,  Dougl.  292.  It 
would  seem,  indeed,  that,  notwithstanding  the  passage  cited  from  Lord 
St.  Leonards'  work,  a  total  alienation  does  not  legally  extinguish  any 
power ;  for  it  has  been  held  that  after  bankruptcy  (Holdsworth  v.  Goose, 
29  Beav.  Ill  ;  Simpson  v.  Bathurst,  L.  R.  5  Ch.  193),  or  a  sale  of  the 
life  interest  by  the  assignees  in  bankruptcy  (Eisdale  v.  Hammersly, 
31  Beav.  255),  or  the  absolute  alienation  of  his  estate  by  the  tenant 
for  life  ( irarburton  v.  Farn,  16  Sim.  625  ;  Alexander  v.  Mills,  L.  R.  6 
Ch.  125),  powers  of  leasing  or  of  sale  could,  with  the  concurrence  of 
the  assignees,  be  exercised  by  the  tenant  for  life. 

The  prohibition  against  a  release  of  the  powers,  or  a  contract  not 
to  exercise  them,  introduces  an  exception  to  the  well-established  law 
expressed  in  the  52nd  sect,  of  the  Conv.  Act,  1881.  See  West  v. 
Berney,  1  R,  &  My.  431  ;  Hurst  v.  Hurst,  16  Beav.  372  ;  Isaac  v. 
Hughes,  L.  R.  9  Eq.  191. 

This  section  does  not  in  terms  extend  to  the  case  of  a  contract  by 
a  person  who  is  not,  at  the  date  of  such  contract,  a  tenant  for  life, 
but  who  subsequently  comes  into  possession  of  the  estate.  There 
can  be  little  doubt,  however,  that  a  contract  of  that  kind,  even  by  an 
expectant  tenant  for  life  would  be  void  under  this  section.  Where 
by  a  settlement  the  land  was  during  the  successive  lives  of  A.  and  B. 
limited  to  trustees  upon  trust  to  sell  and  divide  the  proceeds  between 
A.  and  B.,  a  covenant  by  them  not  to  claim  their  life  estates  in 
specie  was  treated  as  void  ;  and  it  was  held  that  the  two  together 
could  make  a  title  to  the  land  under  this  Act :  Re  Hale  and  Clark, 
34  W.  R.  624. 

The  Court,  in  the  exercise  of  its  discretion  under  s.  10  of  the  Act, 
of  1890,  will  not  authorize  the  sale  of  the  principal  mansion-house 
without  the  consent  of  the  mortgagees  of  the  life  estate  :  Re  SebriyhCs 
Settled  Estates,  33  Ch.  D.  429. 

The  costs  of  obtaining  the  consent  to  a  sale  by  a  mortgagee  of  the 
life  estate,  are  costs  incidental  to  the  exercise  of  the  statutory  power, 
and  may  under  special  circumstances  be  paid  out  of  capital ;  but  as  a 
general  rule  the  Court  will  not  allow  them  to  be  so  paid  ;  and  when 
the  capital  money  is  not  in  Court  but  in  the  hands  of  trustees, 
they  should  act  upon  the  same  rule  :  Cardigan  v.  Curzon-Howe,  41 
Ch.  D.  375. 

It  would  seem  that  where  a  tenant  for  life  becomes  bankrupt  he 
cannot  be  called  upon  to  exercise  the  powers  of  the  Act  for  the 
benefit  of  his  creditors ;  and  it  is  observable  that  in  some  cases  his 
estate  would  be  directly  benefited  thereby,  as  in  the  case  of  mining 
leases  (s.  11),  and  sales  of  timber  (s.  35).  See  Re  Manser  s  Settled 
Estates,  W.  X.  1884,  209,  and  as  to  the  exercise  of  powers  by  the  trustee 
in  bankruptcy,  "The  Bankruptcy  Act,  1883,"  46  &  47  Viet.  c.  52, 


EESTRICTION    ON    ASSIGNMENT    OF   POWERS.  149 

s.  44.     The  trustee  in  bankruptcy,  however,  -would  seem  to  be  an      §  50. 
"  assignee  for  value  "  within  the  meaning  of  this  sub-section. 

Under  the  Settled  Estates  Act,  s.  23,  the  assignee  of  the  tenant  for  t 
life  may  apply  to  the  Court  to  exercise  the  powers  of  the  Act :  Re 
Hutchinson,  14  L.  T.   129 ;    but    the    definition    of    "  Settlement " 
in  that  Act   contains   the  words,  "  including  any  snch  instruments 
affecting  the  estates  of  any  one  or  more  of  such  persons  exclusively," 
which  do  not  occur  in  "  Settlement  "  as  defined  by  this  Act.     An , 
assignee,  therefore,  of    the   tenant    for   life,    although    beneficially 
entitled  to  possession,  would  not  be  so  entitled  under  the  settkment, 
See  s.  2  (1),  (5)  ante,  p. 

61. — (1.)  If  in  a  settlement,  will,   assurance,   or  other       §  51. 


instrument  executed   or   made   before  or  after,  or  partly  Prohibi- 
before  and  partly  after,  the  commencement  of  this  Act  a  ^on..01' 

r         J  limitation 

provision  is  inserted  purporting  or  attempting,  by  way  of  against 
direction,  declaration,  or  otherwise,  to  forbid  a  tenant  for  po^nT 
life  to  exercise  any  power  under  this  Act,  or  attempting,  or  v<>ij- 
tending,  or  intended,  by  a  limitation,  gift,   or  disposition 
over  of  settled  land,  or  by  a  limitation,  gift,  or  disposition 
of  other  real  or  any  personal  property,  or  by  the  imposition 
of  any  condition,  or  by  forfeiture,  or  in  any  other  manner 
whatever,  to  prohibit  or  prevent  him  from  exercising,  or  to 
induce  him  to  abstain  from  exercising,  or  to  put  him  into  a 
position  inconsistent  with  his  exercising,  any  power  under 
this  Act,  that  provision,  as  far  as  it  purports,  or  attempts, 
or  tends,  or  is  intended  to  have,  or  would  or  might  have, 
the  operation  aforesaid,  shall  be  deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest 
limited  to  continue  so  long  only  as  a  person  abstains  from 
exercising  any  power  shall  be  and  take  effect  as  an  estate  or 
interest  to  continue  for  the  period  for  which  it  would  con- 
tinue if  that  person  were  to  abstain  from  exercising  the 
power,  discharged  from  liability  to  determination  or  cesser 
by  or  on  his  exercising  the  same. 

In  Re  Hades  Settled  Estates  (29  Ch.  D.  78),  the  Earl  of  Selborne,  Sect.  f.l. 
L.  C.,  gives  the  following  account  of  the  object  of  this  section  : — "  I   Object  of 
have  considered  whether  the  51st  section  of  the  statute,  which  is  the  section, 
undoubtedly  retrospective,   and   is   conceived   in  extremely    large 
terms,  can  properly  be  applied  to  this  case.     I  think  it  cannot.     I 


150 


THE    SETTLED    LAND    ACT,  1882. 


51. 


Private 
Act. 


Condition 
as  to  resi- 
dence. 


§  52. 

Provision 

against 

forfeiture. 

Forfeiture. 


think  the  object  of  that  section  is  to  strike  at  and  defeat  (so  far  as 
they  might  control  the  powers  given  by  the  Act)  all  provisions,  even 
if  contained  in  existing  settlements,  which  might  be  in  their  intention 
and  substance  prohibitory,  obstructive,  or  penal,  for  the  purpose  of 
preventing  alienations  or  other  acts  contemplated  by  the  statute. 
I  do  not  think  it  was  intended  to  enlarge  or  alter  the  substance  of 
any  original  limitation  of  a  particular  estate  (not  properly  an  estate 
for  life)  which  might  be  lawfully  in  force  when  the  statute  came 
into  operation,  and  as  to  which  the  author  of  the  settlement  had 
neither  contemplated  nor  in  any  manner  provided  against  any  such 
acts  as  those  in  question,  nor  indeed  could  rationally  have  done  so, 
as  the  law  stood  when  the  settlement  was  made,"  p.  84. 

The  comprehensive  definition  of  "  settlement "  in  s.  2,  ante,  does 
not  seem  to  apply  to  the  word  in  this  section,  but  the  words  "  or 
other  instrument "  include  every  form  of  instrument  there  enumer- 
ated, except  an  Act  of  Parliament,  which  cannot  be  said  to  be 
"  executed  or  made  "  within  the  meaning  of  this  section.  An  Act 
of  Parliament  passed  subsequently  to  the  Settled  Land  Act  might 
of  course  repeal  all  or  any  of  its  provisions,  and  it  was  not  the 
intention  of  the  Legislature  to  override  any  previously  existing 
prohibitions  against  alienation  contained  in  Acts  of  Parliament  See 
s.  58  (1)  i.  A  provision,  however,  in  a  private  estate  Act,  passed 
before  the  Settled  Land  Act,  imposing  restrictions  on  the  exercise  of  a 
power  of  sale  thereby  conferred,  does  not  apply  to  the  power  of  sale 
in  this  Act :  Ee  Chaytor's  Settled  Estate  Act,  25  Ch.  D.  651. 

A  limitation  to  the  use  of  a  person  so  long  as  he  shall  reside  on 
the  estate  for  three  months  in  each  year  with  a  gift  over  in  case  of 
his  not  complying  with  the  condition,  does  not  prevent  the  tenant 
for  life  from  selling  the  estate :  Ee  Paget's  Settkd  Estates,  30  Ch.  D.  161} 
Ee  Thompson's  Will,  21  L.  R.,  Ir.  109.  But  such  a  condition  so  far 
as  it  does  not  hinder  the  tenant  for  life  from  disposing  of  the  property 
is  effectual  ;  and  if  he  fails  to  observe  the  condition,  except  for  the 
purpose  of  exercising  the  statutory  powers,  he  will  incur  a  forfeiture  : 
EC  Haynes,  37  Ch.  D.  306.  See  also  Ee  Moir,  25  Ch.  D.  605. 

52.  Notwithstanding  anything  in  a  settlement,  the  exer- 
cise by  the  tenant  for  life  of  any  power  under  this  Act  shall 
not  occasion  a  forfeiture. 

The  last  section  relates  to  the  prohibitory  clause  in  the  instru- 
ment, the  present,  ex  abundant  i  cautelu,  saves  the  tenant  for  life  from 
the  consequences  of  acting  in  contravention  thereof. 

It  may  also  apply  where  the  forfeiture  is  not  of  the  interest  under 
the  settlement,  but  of  some  subsidiary  benefit  conferred,  it  may  be, 
by  a  different  instrument.  For  example,  if  a  testator  bequeaths  an 
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annuity  of  ,£1000  a-year  to  A.,  but  if  he  sells  any  part  of  the  family 
estate,  then  the  same  to  be  forfeited,  it  is  clear  that  A.  can  sell  the 
estate  and  keep  the  annuity.  But  some  difficulty  is  not  unlikely  to 
arise  in  particular  cases,  as  to  the  provision  in  the  last  section 
rendering  certain  gifts  void,  if  they  tend  to  induce  the  tenant  for 
life  to  abstain  from  exercising  his  powers.  A  testator,  for  example* 
bequeaths  £1000  a-year  to  A.  so  long  as  he  resides  in  the  principal 
mansion-house  to  enable  him  to  keep  up  the  same,  but  if  he  lets  or 
sells  the  house  the  annuity  to  cease.  It  would  seem  that  this  gift, 
being  an  inducement  not  to  exercise  the  powers  of  the  Act,  is  void, 
and  that  A.  in  such  a  case  forfeits  his  annuity. 

A  condition  as  to  residence,  or  any  other  onerous  condition  imposed 
on  the  tenant  for  life,  so  far  from  being  an  inducement  to  him  not  to 
exercise  the  statutory  powers,  operates  in  quite  the  opposite  manner, 
and  in  fact  supplies  a  motive  for  selling  the  property,  and  thereby 
relieving  himself  from  the  condition.  See  Re  Haynes,  37  Ch.  D.  306. 


53.  A  tenant  for  life  shall,  in  exercising  any  power  under      §  53. 


this  Act,  have  regard  to  the  interests  of  all  parties  entitled  Tenant  for 
under  the  settlement,  and  shall,  in  relation  to  the  exercise 


thereof  by  him,  be  deemed  to  be  in  the  position  and  to  have  parties  in- 
the  duties  and  liabilities  of  a  trustee  for  those  parties. 

The  tenant  for  life,  it  will  be  observed,  is  to  have  regard  to  the  Sect.  53. 
interests  of  all  parties  entitled  under  the  settlement,  not  of  himself  Ho\v  far  a 
alone,  nor  of  the  remaindermen  alone,  he  must  hold  the  balance  trustee. 
evenly  and  exercise  his  discretion  bond  fide  as  head  of  the  family  for 
the  benefit  of  all  concerned.  It  may  be  that  in  the  exercise  of  his 
powers  some  one  or  more  of  the  beneficiaries  may  be  prejudicially 
affected,  and  even  an  indirect  advantage  may  be  secured  by  himself. 
Thus  where  heirlooms  had  been  soli  with  the  leave  of  the  Court,  the 
tenant  for  life  was  held  to  be  justified  in  applying  the  proceeds  of 
sale  in  the  discharge  of  incumb  ranees  affecting  the  inheritance  of  the 
settled  land,  although  the  tenant  in  tail  in  remainder  was  thereby 
deprived  of  the  absolute  interest  which  he  would  have  taken  in  the 
chattels  on  attaining  the  age  of  twenty-one  years,  and  in  lieu  thereof 
became  entitled  to  a  limited  interest  in  the  unincumbered  estate  : 
Re  Duke  of  Marlborough's  Settlement,  32  Ch.  D.  1.  Lopes,  L.  J.,  in 
the  course  of  his  judgment  in  that  case  made  the  following  observa- 
tions :  —  "  It  was  said  that  the  tenant  for  life,  selling  heirlooms  and 
applying  the  proceeds  in  discharge  of  incumbrances,  would  not  have 
a  proper  regard  to  the  interests  of  all  entitled  under  the  settlement, 
and  would  not  be  doing  his  duty  as  trustee  to  the  tenant  in  tail,  as 
was  intended,  under  s.  53.  I  do  not  lake  that  view  of  the  meaning 
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§  53.  of  that  section,  I  think  that  the  meaning  of  that  section  is  this  :  that 
the  tenant  for  life  is  to  be  answerable  for  an  improper  or  improvident 
exercise  of  the  powers  conferred  upon  him  by  the  Act,  in  the  same 
manner  as  if  he  were  an  actual  trustee  under  the  settlement  exercis- 
ing similar  powers  conferred  upon  him  by  that  settlement.  I  believe 
that  to  be  the  true  meaning  of  that  section,  and  I  think  that  its 
meaning  cannot  be  carried  further  than  that,"  p.  13. 

The  consequence  of.  the  tenant  for  life  being  placed,  as  regards  the 
exercise  of  his  powers,  in  the  position  of  a  trustee  is  that  "  if  a  purchaser 
knows  the  tenant  for  life  is  exercising  the  power  improperly,  and  is 
aware  that  what  the  tenant  for  life  is  doing  would  amount  to  a  breach 
of  trust,  he,  the  purchaser  has  a  perfect  right  to  say,  '  I  will  not  com- 
plete : ' "  Hatten  v.  Russell,  38  Ch.  D.  334,  at  p.  345.  Mr.  Justice 
Stirling,  after  referring  to  this  section,  said  "  it  is  the  duty  of  the 
j  /  tenant  for  life  in  exercising  the  discretion  which  is  vested  in  him 

under  the  Act  as  to  the  application  of  capital  moneys,  to  consider 
whether  he  is  unduly  prejudicing  any  of  the  parties  by  the  proposed 
exercise  of  that  discretion,  and  if  he  is  then  it  would  not  be  proper 
so  to  exercise  the  discretion  ;  but  where  it  is  matter  of  doubt,  in  the 
absence  of  any  reason  for  supposing  that  the  discretion  is  unfairly 
exercised,  then  that  discretion  ought  to  prevail:"  Re  Lord  Stam- 
ford's Settled  Estates,  43  Ch.  D.  84,  95.  See  also  Tli&mas  v.  Williams, 
24  Ch.  D.  558. 

Where  there  is  a  trust  to  accumulate  the  rents  in  order  to  pay  off 
incumbrances,  the  tenant  for  life  may  it  seems  exercise  his  statutory 
power  of  sale,  apply  the  proceeds  in  discharging  the  incumbrances, 
and  enter  into  possession  of  the  unsold  part  of  the  estate  :  Norton  v. 
Johnstone,  30  Ch.  D.  649  ;  but  if  no  estate  or  interest  is  given  until 
the  trust  for  accumulation  has  come  to  an  end,  there  is  no  tenant  for 
life  capable  of  exercising  the  powers  :  Re  titranyu-ays,  34  Ch.  D.  423. 
The  tenant  for  life  by  discharging  incumbrances  out  of  corpus, 
instead  of  allowing  a  trust  for  accumulation  to  continue  for  the  pur- 
pose, clearly  gains  an  advantage  at  the  expense  of  the  remainderman  ; 
and  so  also  in  the  circumstances  which  occurred  in  Clarke  v.  Tliornton, 
35  Ch.  D.  307,  where  it  was  held  that,  notwithstanding  an  express 
power  vested  in  trustees  to  provide  for  "  improvements  "  out  of  rents 
and  profits,  the  tenant  for  life  might  require  capital  money  to  be  so 
applied  by  virtue  of  his  powers  under  this  Act.  See  also  Re  The 
Earl  of  Stamford,  56  L.  T.  484. 

After  a  decree  has  been  made  for  the  execution  of  the  trusts  of  an 
instrument  the  trustees  cannot  exercise  a  discretionary  power  of  sale 
without  the  sanction  of  the  Court.  But  this  Act  gives  an  overriding 
*  power  of  sale  to  the  tenant  for  life  which  remains  unaffected  by  the 
institution  of  a  suit  and  a  decree  for  the  execution  of  the  trusts : 
Cardigan  v.  Curzon-Hov:c,  30  Ch.  D.  531.  In  this  case  the  decree 
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had  been  made  before  the  Act  came  into  operation,  but  Mr.  Justice  §  53. 
Chitty  intimated  an  opinion  that  this  made  no  difference,  and  in  the 
course  of  his  judgment  said,  "  The  object  of  the  section  is  best  seen 
by  reading  it  in  connection  with  s.  54,  and  the  result  is  that  the 
tenant  for  life  must  pursue  his  powers  according  to  the  Act.  He 
must  sell  for  the  best  price,  and  if  he  does  not,  and  there  is  any 
corrupt  or  underhand  bargain  between  him  and  the  purchaser,  then 
neither  is  his  sale  good,  nor  does  the  purchaser  obtain  a  good  title. 
But  if  the  matter  of  sale  is  carried  forward  in  good  faith,  and  the 
purchaser  deals  in  good  faith  with  the  tenant  for  life,  then  his  con- 
tract for  sale  and  conveyance  stand.  S.  53  does  not,  to  my  mind, 
make  the  tenant  for  life  trustee  of  his  power  within  the  scope  of 
the  declaration  contained  in  the  decree  made  before  this  Act  came 
into  operation  for  the  execution  of  the  trusts  under  the  settlement," 
p.  540. 

This  section  seems  rather  to  impose  the  responsibilities,  than  to  Costs, 
confer  the  rights  of  a  trustee  upon  the  tenant  for  life,  and  does  not 
entitle  him  as  of  right  to  all  his  costs,  charges  and  expenses  properly 
incurred :  Re  Llewellin,  37  Ch.  D.  317.  The  Court  has  a  discretion 
in  the  matter,  and  may,  for  example,  refuse  to  allow  the  costs  of 
obtaining  the  concurrence  in  a  sale  of  the  mortgagees  of  the  life 
estate :  Cardigan  v.  Curzon-Howe,  41  Ch.  D.  375 ;  and  see  Sebright 
v.  Thornton,  29  S.  J.  682  ;  Re  Beck,  24  Ch.  D.  608. 

The  tenant  for  life,  being  in  the  position  of  a  trustee,  cannot  him-  tPurchase 
self  purchase  or  take  a  lease  of  any  part  of  the  property.     This  was  by  tenant 
different  when  the  power  of  sale  was  vested  in  trustees  with  the  con- 
sent (Hou-ard  v.  Ducane,  T.  &  R.  81),  or  at  the  request  (Dicconson  v.l 
Talbot,  L.  R.  6  Ch.  32)  of  the  tenant  for  life,  who  was,  in  these  cases^ 
decided  not  to  stand  in  a  fiduciary  position  towards  the  remaideiM 
men. 

The  Act  of  1890,  however,  now  provides  that  in  dealings  with  the 
tenant  for  life  the  trustees  of  the  settlement  shall  stand  in  his  place 
and  represent  him,  s.  12. 

A  further  consequence  of  the  tenant  for  life  being   declared  a  Statute  of 
trustee   seems  to   be   that   the  Statute    of   Limitations  is  thereby  Limita- 
excluded ;    and  that  an   account,   for    example,   of    mining  rents 
received  by  him  under  s.  11  may  be  carried  back  bejond  six  years. 
See  Hickman  v.  Upsal,  4  Ch.  D.  144  ;  and  such  a  claim,  or  a  claim, 
founded  on  a  fraudulent  or  collusive  exercise  of  the  statutory  powers, 
is  not  affected  by  the  Trustee  Act,  1888,  51  &  52  Viet.  c.  59,  s.  8.     It 
is  conceived  that  this  Act  has  no  application  to  a  tenant  for  life  in 
his  character  of  trustee. 

It  is  to  be  remembered  that,  as  between  the  tenant  for  life  and  the 
remainderman,  time  will  not  run  while  the  estate  of  the  latter  con- 
tinues reversionary  ;  and  that  even  knowledge  of  a  breach  of  trust 
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§  53.       will  not  import  acquiescence.     See  Life  Association  of  Scotland  v. 
Siddal,  3  D.  F.  &  J.  58  ;  Thomson  v.  Eastwood,  2  App.  Gas.  215. 

54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or 
charge,  a  purchaser,  lessee,  mortgagee,  or  other  person 
dealing  in  good  faith  with  a  tenant  for  life  shall,  as  against 
all  parties  entitled  under  the  settlement,  be  conclusively 
&Ct  taken  to  have  given  the  best  price,  consideration,  or  rent, 

as  the  case  may  require,  that  could  reasonably  be  obtained 
by  the  tenant  for  life,  and  to  have  complied  with  all  the 
requisitions  of  this  Act. 

Sect.  54.  It  is  to  be  observed  that,  as  regards  the  payment  of  the  purchase- 

Payment  of  money,  or  other  capital  money  arising  under  this  Act,  the  payer  is 
protected  by  the  receipt  of  the  trustees  (s.  40),  or  by  payment  into 
court  (s.  46  (2)  )  ;  and  it  is  absolutely  essential  that  he  should  obtain 
a  discharge  in  one  of  these  ways  ;  for  if  he  pays  to  the  tenant  for  life 
what  should  by  s.  22  be  paid  to  the  trustees  or  into  court,  this  section 
will  not  protect  him.  See  Hatten  v.  Eiissell,  38  Ch.  D.  334,  346. 

Note  that  it  is  the  purchaser  and  not  the  tenant  for  life  who  is  to 
be  "  taken  to  have  complied  with  all  the  requisitions  of  this  Act,"  al- 
though it  is  upon  the  latter  alone  that  any  onus  is  thrown  by  the  Act. 

The  useless  provision  in  Lord  Cranworth's  Act  (23  &  24  Viet.  c. 
145),  s.  2  (repealed  s.  64,  post},  saving  a  purchaser  from  inquiry  as  to 
re-investment,  is  not  repeated  here.  See  the  remarks  on  that  sect, 
in  Dav.  Conv.  iii.  562,  3rd  ed. 

By  s.  45  (3)  ante,  the  purchaser  is  specially  protected  from  inquiry 
as  to  the  giving  of  the  prescribed  notices  by  the  tenant  for  life.  See 
as  to  sale,  exchange,  and  partition,  ss.  3, 4  ;  as  to  leases,  ss.  6-11,  and 
ss.  7,  8,  &  9  of  the  Act  of  1390  ;  as  to  mortgages  and  charges,  ss.  5, 
18,  47,  and  s.  11  of  the  Act  of  1890. 
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55. — (1.)  Powers  and  authorities  conferred  by  this  Act 
on  a  tenant  for  life  or  trustees  or  the  Court  or  the  Land 
Commissioners  are  exerciseable  from  time  to  time. 

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange, 
partition,  leasing,  mortgaging,  charging,  or  other  power  is 
exercised  by  a  tenant  for  life,  or  by  the  trustees  of  a  settle- 
ment, he  and  they  may  respectively  execute,  make,  and  do 
all  deeds,  instruments,  and  things  necessary  or  proper  in 
that  behalf. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale,  pur- 
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chase,  exchange,  partition,  leasing,  or  other  dealing,  or  to  §  55. 
any  power,  consent,  payment,  receipt,  deed,  assurance, 
contract,  expenses,  act,  or  transaction,  the  same  shall  be 
construed  to  extend  only  (unless  it  is  otherwise  expressed) 
to  sales,  purchases,  exchanges,  partitions,  leasings,  dealings, 
powers,  consents,  payments,  receipts,  deeds,  assurances, 
contracts,  expenses,  acts,  and  transactions  under  this  Act. 

The  statutory  powers  might,  without  the  express  authority  of  this  Sect.  55. 
section,  have  been  exercised  from  time  to  time,  both  as  to  different  Exercise  of 
parcels,  and  as  to  the  same  porcel  where  the  nature  of  the  power  powers, 
admitted  of  repeated  execution.     See  Sug.   Powers,   272,  8th  ed.  ; 
Chance  on  Powers  (440) ;  Sir  Richard  Lee's  Case,  1  And.  67  ;  Ver- 
st urine  v.  Gardiner,  17  Beav.  338. 

"  Enfranchisement "  is  in  other  parts  of  the  Act  treated  as  included  Enfran- 
in  "  sale,"  see  ss.  3,  20,  45,  54.  chisement. 

As  a  general  rule,  all  the  powers  of  the  Act  are  exerciseable  by  the 
tenant  for  life  ;  but  where  there  is  an  infant  owner  they  may  be 
exercised  on  his  behalf  by  the  trustees  of  the  settlement,  or,  if  there 
are  none,  by  a  person  appointed  by  the  Court :  s.  60,  post.  If  this 
special  authority  to  execute  deeds  were  necessary  in  any  case,  it 
ought  to  have  been  extended  to  such  persons  as  are  appointed  by  the 
Court  in  the  case  of  infants,  and  also  to  the  committees  of  lunatics 
under  s.  62. 

66. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,      g  56. 


Or  prejudicially  affect  any  power  for  the  time  being  subsist-  gavin(T  for 
ing  under  a  settlement,  or  by  statute  or  otherwise,  exercise-  other 
able  by  a  tenant  for  life,  or  by  trustees  with  his  consent,  or 
on  his  request,  or  by  his  direction,  or  otherwise ;  and  the 
powers  given  by  this  Act  are  cumulative. 

(2.)  But,  in  the  case  of  conflict  between  the  provisions  of 
a  settlement,  and  the  provisions  of  this  Act,  relative  to  any 
matter  in  respect  whereof  the  tenant  for  life  exercises  or 
contracts  or  intends  to  exercise  any  power  under  this  Act, 
the  provisions  of  this  Act  shall  prevail ;  and,  accordingly, 
notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life,  shall,  by  virtue  of  this  Act,  be  neces- 
sary to  the  exercise  by  the  trustees  of  the  settlement  or 
other  person  of  any  power  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 
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56. 


Sub-s.  1. 

Cumulative 
powers. 


Saving  cf 

other 

powers. 


Sub-s.  2. 
Consent  of 
the  tenant 
for  life. 


(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  re- 
specting any  matter  within  this  section,  the  Court  may,  on 
the  application  of  the  trustees  of  the  settlement,  or  of  the 
tenant  for  life,  or  of  any  other  person  interested,  give  its 
decision,  opinion,  advice,  or  direction  thereon. 

The  meaning  of  the  first  sub-section  has  been  declared  to  be  "that 
it  is  not  intended  to  take  away  from  the  trustees  named  in  any  settle- 
ment powers  given  to  them  by  that  settlement,  and  that  if  all  parties 
are  contented  to  exercise  those  powers,  those  powers  may  still  be 
exercised  ;  but  if  the  powers  in  the  settlement  are  more  restricted 
than  the  power,  in  the  Act,  then  the  Act  says  that  the  provisions  of 
the  Act  or  the  powers  given  by  the  Act  are  cumulative,  that  is  to  say 
that  the  powers  in  the  Act,  so  far  as  they  give  larger  authority  than 
is  given  by  the  trusts  of  the  settlement,  may  be  exercised  in  the 
manner  prescribed  by  the  Act : "  Per  Pearson,  J.,  lie  Duke  of  Nnc- 
castle's  Estates,  24  Ch.  D.  129,  138. 

Although  powers  conferred  upon  trustees  and  others  are  saved  by 
this  section,  yet  they  can  never  be  exercised  without  the  consent  of 
the  tenant  for  life,  or  of  some  person  on  his  behalf  where  he  is  an 
infant  or  a  lunatic,  ss.  60,  62. 

The  same  object,  viz.,  the  sale,  exchange,  lease,  &c.,  of  the  settled 
land,  may  in  some  cases  be  effected  either  under  the  powers  of  the 
settlement,  or  under  this  Act ;  but  it  should  be  carefully  borne  in 
mind  that  the  procedure  of  one  or  other  must  be  consistently  pursued. 

Thus,  if  the  power  of  sale  by  trustees  is  to  be  exercised  with  the 
consent  of  both  the  husband  and  wife,  those  consents  must  be  obtained 
if  the  sale  is  made  by  the  trustees  under  the  power  in  the  settlement, 
but  not  if  the  tenant  for  life  sells  under  this  Act. 

A  restriction  imposed  on  the  exercise  of  the  power  of  sale  in  a 
settlement,  even  when  it  is  contained  in  a  Private  Act  of  Parliament, 
does  not  attach  to  the  statutory  power  of  the  tenant  for  life.  Re 
Cliaytor's  Settled  Estate  Act,  25  Ch.  D.  651.  Where,  however,  an 
order  for  sale  had  been  made  by  the  Court  under  the  Settled  Estates 
Act,  it  was  held  that  although  six  years  had  elapsed  since  the  order 
had  been  made,  and  no  sale  had  been  effected,  the  tenant  for  life 
could  not  exercise  the  powers  of  this  Act  over  the  land  comprised 
in  the  order  until  proceedings  had  been  stayed  thereunder,  which  the 
Court  xinder  the  circumstances  declined  to  do.  Re  Barrs-Haden's 
Settled  Estates,  32  "W.  R  194.  Followed,  as  to  leasing  powers,  in  Re 
Poolers  Settled  Estates,  32  W.  R.  956. 

The  effect  of  the  second  sub-section  is  that  "  the  consent  of  the 
tenant  for  life  must  now  be  added  to  the  exercise  of  any  power  for 
leasing  or  sale  "  [or  exerciseable  for  any  purpose  provided  for  in  this 
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Act]  by  the  trustees  of  the  settlement  although  not  required  by  the       §  56. 
settlement : "  per  Pearson,  J.,  in  Re  Duke  of  Newcastle's  Estates,  24 
Ch.  D.  129,  139.    And  the  power  of  giving  this  consent  where  the 
tenant  for  life  is  an  infant  is  exerciseable  under  s.  60  by  the  trustees 
of  the  settlement  on  behalf  of  the  infant.     Ibid. 

The  question  was  raised  in  several  cases  where  land  was  vested  in  Trust  for 
trustees  upon  trust  for  sale,  whether  the  concurrence  of  the  persons  sa^e> 
entitled  to  the  income  of  the  proceeds  of  sale  could  be  required  by 
the  purchaser  under  this  section.  Re  Earle  and  Webster's  Contract, 
24  Ch.  D.  144 ;  Taylor  v.  Poncia,  25  Ch.  D.  646.  But  no  such 
question  can  now  arise,  for  by  the  Act  of  1884  it  is  enacted  that  in 
the  case  of  a  settlement  within  the  meaning  of  s.  63  of  the  Act  of 
1882,  any  consent  not  required  by  the  terms  of  the  settlement  is  not 
by  force  of  anything  contained  in  that  Act  to  be  deemed  necessary  to 
enable  the  trustees  of  the  settlement  or  any  other  person  to  execute 
any  of  the  trusts  or  powers  created  by  the  settlement  s.  6  (1). 

The  result  of  this  enactment  is  that  when  land  is  vested  in  trustees 
upon  trust  for  sale  they  can  make  a  title  without  the  concurrence  of 
the  beneficiaries,  and  without  disclosing  the  trusts  declared  of  the 
proceeds  of  sale,  unless  an  order  has  been  made  under  s.  7  of  the  Act 
of  1884  authorising  the  tenant  for  life  to  exercise  the  powers  of  the 
Act.  See  Re  Harding's  Settled  Estate  [1891],  1  Ch.  60. 

A  further  qualification  of  this  sub-section  has  been  introduced  by   Several 

the  Act  of  1884,  which  in  effect  provides  that  when  two  or  more  per-   *enants 

for  life, 
sons  together  constitute  the  tenant  for  life,  the  consent  of  any  one  of 

such  persons  shall  be  sufficient  to  satisfy  this  sub-section.    Act  of 
1884  s.  6  (2). 

Where  a  will  charges  real  estate  with  the  payment  of  debts  or   Sale  for 
legacies,  the  devisees  in  trust  (if  any),  or  failing  them  the  executors,   P*ym<*nt 
have  power  to  sell  or  mortgage  the  land  in  order  to  raise  the  amount  legacies. 
of  such  charges.     In  former  times  this  power  was  held  to  arise  by 
implication  of  law,  but  it  now  depends  on  the  express  provisions  of 
Lord  St.  Leonards'  Act  (22  &  23  Viet.  c.  35),  ss.  14,  16.     It  is  con- 
ceived, therefore,  that  it  is  not  a  "  power  conferred  by  the  settlement  " 
Avithin  the  meaning  of  this  sub-section,  and  that  the  consent  of  the 
tenant  for  life  is  not  necessary.     The  power  of  raising  the  money  by 
mortgage  is,  at  all  events,  unaffected  by  this  sub-section  ;  for  that  is 
not  a  "  power  exerciseable  for  any  purpose  provided  for  in  this  Act." 
See  Re  Wilson,  34  W.  R.  512. 

The  power  of  executors  to  deal  with  leaseholds  for  years  is,  it  is 
submitted,  unaffected  by  this  Act,  as  their  title  as  executors  is  para- 
mount to  any  settlement  of  the  leaseholds  made  by  the  will.  See 
Re  IVhistler,  35  Ch.  D.  561. 

A  case  of  "  conflict "  arises  under  this  section  where  the  trustees,   Conflict, 
alleging  that  there  is  no  "  tenant  for  life,"  intend  to  exercise  the 
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§  56.  powers  conferred  by  the  settlement ;  and  the  person  who  claims  to 
be  tenant  for  life  also  intends  to  exercise  the  statutory  powers  :  Re 
Clitheroe  Estate,  23  Ch.  D.  378,  affirmed,  31  Ch.  D.  135.  It  is  clear 
from  this  case  that  the  consent  of  a  person  who,  though  not  tenant 
for  life,  has  the  powers  of  a  tenant  for  life  under  s.  58,  is  necessary 
to  the  exercise  by  the  trustees  of  the  powers  conferred  by  the  settle- 
ment. 

Sub-s.  3.  The  procedure  under  this  sub-section  will  be  analogous  to  that 

Procedure,  under  s.  30  of  Lord  St.  Leonards'  Act  (22  &  23  Viet.  c.  35),  whereby 
trustees  were  authorised  to  apply  by  petition  or  summons  for  the 
opinion  or  direction  of  the  judge. 

This  sub-section,  which,  however,  is  extended  to  "any  other 
person  interested,"  is  analogous  to  s.  44,  ante,  providing  for  the 
adjustment  by  the  Court  of  "  differences  "  between  the  trustees  and 
the  tenant  for  life.  The  application  is  to  be  made  either  by  petition 
or  summons  at  chambers :  s.  46  (3),  but  if  a  petition  is  presented 
without  the  direction  of  the  judge,  no  further  costs  are  to  be  allowed 
than  would  be  allowed  upon  a  summons  :  Rule  2,  and  see  Form  XXI. 

§  57.          57. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor 


Additional  from  conferring  on  the  tenant  for  life,  or  the  trustees  of  the 
TOwerfby  settlement,  any  powers  additional  to  or  larger  than  those 
settlement,  conferred  by  this  Act. 

(2.)  Any  additional  or  larger  powers  so  conferred  shall, 
as  far  as  may  be,  notwithstanding  anything  in  this  Act, 
operate  and  be  exerciseable  in  the  like  manner,  and  with 
all  the  like  incidents,  effects,  and  consequences,  as  if  they 
were  conferred  by  this  Act,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

Sect.  57.  The  effect  of  this  section  will  be  to  make  special  powers  in  the 

Special  settlement,  c.g ,  powers  of  granting  building  leases  for  999  years, 
powers,  operate  as  if  they  were  conferred  by  this  Act,  "  unless  a  contrary 
intention  is  expressed  in  the  settlement."  It  is  conceived  that,  in 
the  absence  of  any  such  expression  of  intention,  all  powers  conferred 
on  the  trustees  of  the  settlement,  will  now  operate  as  statutory 
powers,  and  not  by  way  of  revocation  of  use  as  formerly.  A 
settlor  who  confers  larger  powers  on  the  tenant  for  life  than  those 
conferred  by  the  Act,  may,  it  is  presumed,  attach  restrictions  to  their 
exercise,  which  would  have  been  void  if  imposed  on  the  statutory 
powers.  For  example,  if  the  consent  of  the  trustees  were  required  to 
the  grant  by  the  tenant  for  life  of  a  lease  for  999  years,  although 
such  an  attempted  limitation  of  the  powers  of  the  tenant  for  life 
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under  tins  Act  would  be  void  (s.  51),  yet  the  consent  must  be  obtained       §  57. 
if  the  special  power  is  to  be  exercised. 

The  "  additional  or  larger  powers  "  may  possibly  be  inconsistent 
with  the  policy  of  this  Act,  in  which  event  they  will  no  doubt 
be  held  to  be  inoperative.  If,  for  example,  power  is  given  to  the 
trustees  to  sell  without  the  consent  of  the  tenant  for  life,  or  to  the 
tenant  for  life  on  exercising  the  power  of  sale  to  receive  the  purchase- 
money,  it  is  presumed  that  such  powers  would  be  controlled  by 
ss.  56  and  22  respectively.  Compare  the  analogous  provision  in  the 
Conv.  Act,  1881,  s.  18  (14). 

XIII.  —  LIMITED  OWNERS  GENERALLY. 

58.  —  (1.)  Each  person  as  follows  shall,  when  the  estate  §  58. 
or  interest  of  each  of  them  is  in  possession,  have  the  powers  Enumera- 
of  a  tenant  for  life  under  this  Act,  as  if  each  of  them  were 


a  tenant  for  life  as  defined  in  this  Act  (namely)  :  limited 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  to  have 
is   by   Act   of  Parliament    restrained  from  P°wers°f 

•  >  tenant  for 

barring  or  defeating  his  estate  tail,  and  life. 
although  the  reversion  is  in  the  Crown,  and 
so  that  the  exercise  by  him  of  his  powers 
under  this  Act  shall  bind  the  Crown,  but 
not  including  such  a  tenant  in  tail  where  the 
land  in  respect  whereof  he  is  so  restrained 
was  purchased  with  money  provided  by  Par* 
liament  in  consideration  of  public  services  : 

(ii.)  A  tenant  in  fee  simple,  with  an  executory 
limitation,  gift,  or  disposition  over,  on  failure 
of  his  issue,  or  in  any  other  event  : 

(iii.)  A  person  entitled  to  a  base  fee,  although  the 
reversion  is  in  the  Crown,  and  so  that  the 
exercise  by  him  of  his  powers  under  this 
Act  shall  bind  the  Crown. 

(iv.)  A  tenant    for   years    determinable  on  life,  not 

holding  merely  under  a  lease  at  a  rent  : 
(v.)  A  tenant  for  the  life  of  another,  not  holdin^ 

\       /  {•) 

merely  under  a  lease  at  a  rent  : 
(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is 
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58. 


Sect.  58. 

Estate  or 
interest  in 
possession. 


liable  to  cease  iu  any  event  during  that  life, 
whether  by  expiration  of  the  estate,  or  by 
conditional  limitation,  or  otherwise,  or  to  be 
defeated  by  an  executory  limitation,  gift,  or 
disposition  over,  or  is  subject  to  a  trust  for 
accumulation  of  income  for  payment  of  debts 
or  other  purpose : 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  ex- 
tinct : 

(viii.)  A  tenant  by  the  curtesy  : 
(ix.)  A  person  entitled  to  the  income  of  land  under  a 
trust  or  direction  for  payment  thereof  to  him 
during  his  own  or  any  other  life,  whether 
subject  to  expenses  of  management  or  not, 
or  until  sale  of  the  land,  or  until  forfeiture 
of  his  interest  therein  on  bankruptcy  or  other 
event. 

(2.)  In  every  such  case,  the  provisions  of  this  Act  refer- 
ring to  a  tenant  for  life,  either  as  conferring  powers  on  him 
or  otherwise,  and  to  a  settlement,  and  to  settled  land,  shall 
extend  to  each  of  the  persons  aforesaid,  and  to  the  instru- 
ment under  which  his  estate  or  interest  arises,  and  to  the 
land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death 
as  regards  a  tenant  for  life  shall,  where  necessary,  be 
deemed  to  refer  to  the  determination  by  death  or  otherwise 
of  such  estate  or  interest  as  last  aforesaid. 

The  words  "  when  the  estate  or  interest  of  each  of  them  is  in 
possession"  mean  that  the  right  is  immediate,  and  not  in  reversion 
or  expectancy  :  per  Baggallay,  L. J.,  Re  Jones,  26  Ch.  D.  736,  741 . 
As,  moreover,  "  possession  "  includes  receipt  of  income,  s.  2  (10)  i.  ;  a 
person  may  be  in  possession  within  the  meaning  of  this  section 
although  the  property  is  in  the  occupation  of  tenants.  Re  Morgan, 
24  Ch.  D.  114  ;  see  also  Re  Atkinson,  31  Ch.  D.  577. 

The  estate  or  interest  of  a  limited  owner  may,  it  is  conceived,  be 
"in  possession,"  although  his  mortgagee  may  have  entered  into 
possession  of  the  land  ;  and  the  limited  owner  with  the  consent  of 
the  mortgagee  may  exercise  the  powers  of  a  tenant  for  life  under  the 
Act. 


TENANTS   IN   TAIL.  ICl 

Various  additional  powers  are  conferred  by  the  Act  of  1890  upon  §  gg. 
the  tenant  for  life,  but  not  in  express  terms  upon  "  persons  having 
the  powers  of  a  tenant  for  life  under  the  Act  of  1882."  Section  2, 
however,  of  the  later  Act,  directs  the  Settled  Land  Acts  1882  to  1890 
to  be  read  and  construed  together  as  one  Act,  and  s.  3  declares  that 
expressions  used  in  the  Act  of  1890  are  to  have  the  same  meanings  as 
they  bear  in  the  previous  Acts.  Having  regard,  therefore,  to  the  wide 
terms  of  sub-s.  (2)  of  this  section,  there  can  be  no  doubt  that  the 
limited  owners  here  enumerated  can  exercise  all  powers  conferred 
upon  the  tenant  for  life  by  subsequent  Acts. 

A  tenant  in  tail  in  possession  can  under  the  Fines  and  Recoveries  i.  Tenant 
Act  (3  &  4  Will.  4,  c.  74),  ss.  15,  40,  41,  by  a  deed  inrolled  bar  the   in  tail, 
entail  and  acquire  an  estate  in  fee  simple  ;  but  his  power  of  disposi- 
tion without  inrolment  was  limited  under  that  Act  to  the  granting 
of  leases  for  not  more  than  twenty-one  years.     This  formality  of 
inrolment  is  unnecessary  in  exercising  the  powers  of  the  present 
Act,  but  it  must  be  remembered  that  if  the  tenant  in  tail  assumes  its 
powers  he   must  comply  with  its  provisions,  and  cannot  require 
payment  of  the  purchase-money  into  his  own  hands,  or  otherwise 
act  as  if  he  were  an  absolute  owner. 

"  With  the  exception  of  alienation,  including  leases,  unless  accord- 
ing to  the  statute,  a  tenant  in  tail  is  at  this  day  to  be  considered  as 
much  the  absolute  owner  of  the  estate  as  a  tenant  in  fee  simple,  and 
as  such,  may  do  what  he  pleases  with  the  buildings  and  timber  on 
the  estate  :  "  Att.-Gen.  v.  Duke  of  Marlborough,  3  Mad.  498,  532.  If 
all  the  provisions  of  the  present  Act  apply  to  a  tenant  in  tail  he 
will  be  bound  to  set  aside  one- fourth  of  the  mining  rent  (s.  11),  and 
to  get  the  consent  of  the  trustees  to  a  lease  of  the  mansion-house 
although  he  is  entitled  if  he  pleases  to  work  out  the  mines  for  his 
own  benefit,  and  to  pull  down  the  mansion-house  :  Co.  Litt.  224,  a. 

It  has  been  held  that  where  a  baronetcy  was  created  by  a  Patent 
which  limited  the  dignity  to  the  heirs  male  of  the  body,  the  baronet 
was  a  tenant  in  tail  so  as  to  be  able  to  dispose  of  heirlooms  under 
s.  37  of  this  Act :  Re  Sir  J.  Rivett-Carnac's  Will,  30  Ch.  D.  136. 

As  to  estates  tail  where  the  reversion  is  in  the  Crown,  see  34  &  35 
Hen.  8,  c.  20,  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74), 
s.  18  ;  and  the  Settled  Estates  Act,  1877  (40  &  41  Viet.  c.  18),  s.  55. 

And  as  to  the  inalienable  estates  purchased  with  money  provided 
by  Parliament  in  consideration  of  public  services,  see  3  &  4  Anne, 
c.  6  ;  5  Anne,  c.  3  (Marlborough  Estates)  ;  46  Geo.  3,  c.  146  ;  53  Geo.  3, 
c.  134  ;  55  Geo.  3,  c.  96  (Nelson  Estates) ;  and  55  Geo.  3,  c.  186,  and 
other  Acts  mentioned  in  2  &  3  Viet.  c.  4  (AVellington  Estates). 

On  the  application  of  a  tenant  in  tail  restrained  by  Act  of  Parlia- 
ment from  barring  or  defeating  his  estate  tail,  a  sum  of  Consols  in 
Court  representing  the  purchase-money  of  part  of  the  settled  estates, 

C.S.L.A.  M 
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§   58. 


ii.  Fee 
simple 
defeasible. 


iii.  Base 
fee. 


iv.  Years 
cletermin- 
able  on 
life. 


which  had  been  sold  under  a  Private  Act,  was  ordered  to  be  trans- 
ferred to  the  trustees  for  the  purpose  of  being  more  advantageously 
invested  under  s.  21  :  lie  The  Bolton  Estates  Act,  1863,  52  L.  T.  728. 

A  devise  of  land  unto  and  to  the  use  of  the  testator's  wife  and 
another  in  trust  to  pay  the  income  to  the  wife  for  the  maintenance, 
education,  and  benefit  of  the  testator's  infant  son  until  he  should 
attain  the  age  of  twenty-one  years,  without  being  liable  to  account, 
and  upon  his  attaining  that  age  upon  trust  for  him  absolutely,  with 
a  gift  over  in  case  he  should  die  under  that  age  without  leaving  issue 
— was  held  to  come  within  clause  ii.  of  this  sub-section,  and  the 
infant  was  declared  to  be  a  person  who  had  the  powers  of  a  tenant 
for  life:  Re  Morgan,  24  Ch.  D.  114. 

There  is  a  large  class  of  cases  in  which  the  question  arises  on  the 
construction  of  a  will  whether  an  infant  takes  a  vested  interest 
subject  to  its  being  devested  on  his  death  under  twenty-one,  or 
whether  the  gift  is  contingent  upon  his  attaining  that  age.  If  the 
case  falls  under  the  former  category  the  infant  has  the  powers  of  a 
tenant  for  life  under  this  clause.  See  lit  James,  32  W.  R.  898.  If, 
on  the  other  hand,  the  gift  is  contingent,  the  persons  in  whom  the 
land  is  in  the  meantime  vested,  seem  to  have  the  powers  of  a  tenant 
for  life,  being  persons  entitled  in  fee  simple  with  a  gift  over  in  the 
event  of  the  infant  attaining  twenty-one. 

The  expression  "  base  fee  "  is  denned  by  the  Fines  and  Recoveries 
Act  (3  &  4  Will.  4,  c.  74),  s.  1,  to  mean  "  that  estate  in  fee  simple 
into  which  an  estate  tail  is  converted  where  the  issue  in  tail  are 
barred,  but  persons  claiming  estates  by  way  of  remainder  or  other- 
wise are  not  barred."  Such,  an  estate  is  created  by  a  disposition  of 
the  lands  entailed  without  the  consent  of  the  protector  (Fines  and 
Recoveries  Act,  s.  34).  See  as  to  the  enlargement  of  base  fees,  ibiJ. 
ss.  19,  35  ;  where  there  is  no  provision  as  to  barring  the  rights  of  the 
Crown,  secus  in  the  corresponding  Irish  Statute,  4  &  5  Will.  c.  92, 
s.  16. 

A  testator  having  granted  a  lease  of  a  public-house  for  31  years  at 
a  rent  of  £50  a  year,  devised  it  to  trustees  upon  trust  to  permit  his 
wife  to  receive  the  rent  thereof  during  the  rest  of  the  term,  if  she 
should  so  long  live,  and  if  she  died  before  the  end  of  the  term,  then 
he  devised  the  house  and  premises  to  the  children  of  his  brother  in 
fee  ;  but  if  his  wife  should  live  beyond  the  expiration  of  the  term, 
then  the  trustees  were  directed  to  sell  the  house  and  premises  and 
invest  a  sufficient  sum  to  provide  £50  a  year  for  his  wife  during  the 
rest  of  lier  life,  and  subject  thereto  he  gave  the  proceeds  of  sale  to  the 
children  of  his  brother.  Under  these  circumstances  it  was  held  that 
the  testator's  widow  was  not  a  tenant  for  years  determinable  on  life, 
and  that  she  could  not  accept  a  surrender  and  grant  a  new  lease  of 
the  house  :  He  Hash's  Settled  Estates,  29  Ch.  D.  78. 
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A  devise  to  A.  for  99  years  if  he  should  so  long  live  gives  him       §  58. 
only  a  chattel  interest  :  Harris  v.  Barnes,  4  Burr.  2157.     It  is  to  be 
observed  that  however  short  the  term  may  be,  this  clause  confers  the 
powers  of  a  tenant  for  life  on  the  termor. 

The  ordinary  form  of  mortgage  by  a  tenant  for  life  vests  in  his 
mortgagee  an  interest  of  this  description  (Dav.  Conv.  ii.  pt.  2,  510, 
4th  ed.) ;  but  having  regard  to  s.  50,  ante,  it  cannot  be  supposed  that 
the  powers  of  the  Act  may  be  exercised  by  the  mortgagee. 

For  a  similar  reason  clause  v.  cannot  be  read  as  including  the  v.  Tenant 
assignee  of  a  tenant  for  life,  but  must  be  confined  to  a  grant  or  devise  ^l.ir  autre 
to  A.  to  hold  during  the  life  of  B. 

Where  renewable  leaseholds  for  lives  are  settled,  the  tenant  for  life 
has  of  course  the  powers  of  the  Act  without  reference  to  this  clause. 
See  Allen  v.  Allen,  2  Dm.  &  W.  307  ;  Ee  Barber's  S.  E.,  18  Ch. 
D.  624. 

Examples  illustrating  clause  vi.  are  furnished  by  a  gift  to  a  woman   vi.  Life 
during  widowhood  :    Williams  v.   Williams,  9   W.    R.    888  ;  to  a  ?state  sub' 
spinster  until  marriage  :  Eaton  v.  Hewitt,  2  Dr.  &  Sm.  184  ;  to  a  termina-0' 
man  until  he  becomes  bankrupt,  &c. :  Etches  v.  Etches,  3  Drew.  441  ;  tion. 
in  fact,  wherever  the  prior  gift  is  determinable  in  any  manner,  the 
donee  is  to  rank  as  tenant  for  life  until  it  is  actually  determined. 
Thus  where  the  first  tenant  for  life  had  forfeited  his  estate  by  non- 
compliance  with  a  name  and  arms  clause,  and  had  no  son  to  take  the 
estate  in  tail  male  limited  to  his  first  and  other  sons,  the  second 
tenant  for  life  was  held  to  have  the  powers  of  a  tenant  for  life  under 
this  clause,  his  estate  being  subject  to  determination  on  the  birth  of 
a  son  of  the  first  tenant  for  life  :  Ee  Parry,  W.  N.  1884,  43.     So  a 
life  estate  which  is  subject  to  a  conditional  limitation  over  on  non- 
residence,  comes  within  the  terms  of  this  clause  :  Ee  Paget's  Settled 
Estates,  30  Ch.  D.  161. 

Where  a  testator  directed  his  trustees  to  accumulate  the  rents  of  Accumula- 
his  residuary  real  estate  during  twenty  years  after  his  death,  and  to  *lon  of 
invest  the  accumulations  in  the  purchase  of  land  to  be  settled  "  after 
the  determination  of  the  said  term  of  twenty  years  "  upon  the  trusts 
of  an  existing  settlement,  under  which  the  son  of  the  testator  was 
tenant  for  life,  it  was  held  that  during  the  term  of  twenty  years  the 
testator's  son  had  not  an  estate  or  interest  in  possession,  and  could 
not  exercise  the  powers  of  a  tenant  for  life  under  this  Act :  Ee 
Strangicays,  34  Ch.  D.  423.  In  his  judgment  in  this  case  Cotton, 
L.J.,  after  referring  to  the  words  of  this  clause — "is  subject  to  a  trust 
for  accumulation  " — said  that  "  in  order  to  bring  himself  within  that 
the  person  claiming  to  be  tenant  for  life  must  show  that  he  has  an 
immediate  estate — a  present  estate  for  life,  but  that  present  estate 
is  only  subject  to  a  trust  for  accumulation.  That  is  a  very  different 
thing  from  there  being  a  disposition  of  the  entire  rent  for  a  given 
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§  58.       period,  and  a  postponement  until  the  expiration  of  that  period  of 

any  interest  whatever  in  the  tenant  for  life,"  p.  431. 

In  another  case  a  devise  in  strict  settlement  was  followed  by  a 
direction  to  the  trustees  of  the  will  to  receive  the  rents  and  accumu- 
late them  until  the  amount  should  be  sufficient  to  discharge  the 
mortgages  on  the  estate.  Pearson,  J.,  seems  to  have  considered  it 
clear  that  the  tenant  for  life  might  sell  under  his  statutory  power, 
discharge  the  mortgages  and  eater  into  possession  of  the  property. 
Norton  v.  Johnstons,  30  Ch.  D.  649.  See  also  Re  Clitheroe  gstate,  31 
Ch.  D.  135. 

If  the  debts  for  payment  of  which  accumulation  is  directed  are  not 
a  charge  upon  the  settled  land,  the  tenant  for  life  cannot,  of  course, 
apply  corpus  in  discharging  them  ;  but  he  may  exercise  his  power  of 
sale  and  re-invest  the  proceeds  either  in  land  or  in  authorized  secu- 
rities, the%income  of  which  will  be  subject  to  the  direction  for 
accumulation  contained  in  the  wilL  It  seems  doubtful,  however, 
whether  in  such  a  case  the  purchase  money  could  be  applied  in  pay- 
ment for  improvements. 

vii.  Tenant       As  t°   "  tenant  in  tail  after  possibility   of   issue   extinct,"  see 

in  tail          Littleton's  Tenures,  ss.  32—34  ;  Tudor's  L.  C.  in  Conv.  58,  3rd  ed. 

after  pos-      rpnjg  estate  arises  where  lands  are  limited  in  tail  to  a  man  and  the 

of  issue        heirs  of  his  body  by  a  particular  wife,  and  the  wife  dies  without 

extinct.         issue.     Such  a  tenant  is  for  most  purposes  to  be  regarded  merely  as 

a  tenant  for  life,  unimpeachable  however  in  respect  of  waste,  unless 

it  be  wilful  and  malicious  :  Tudor's  L.  C.  in  Conv.  115,  3rd  ed. 

yiii  Tenant       The  We  estate  which  a  husband  takes  in  the  freehold  land  of  in- 

by  curtesy.    heritance  belonging  to  his  wife  is  here  placed  on  the  same  footing  as 

life  estates  under  a  settlement. 

The  Act  of  1884,  s.  8,  gets  rid  of  an  obvious  difficulty  in  the  way 
of  giving  practical  effect  to  this  clause  by  enacting  that  for  the 
purposes  of  the  Act  of  1882  the  estate  of  a  tenant  by  the  curtesy 
is  to  be  deemed  an  estate  arising  under  a  settlement  made  by  his 
wife. 

ix.  Person  This  last  clause  of  the  section  is  certainly  a  startling  extension  of 
entitled  to  ^}ie  powers  of  the  Act,  but  one  which  is  absolutely  necessary  in 
order  to  prevent  an  evasion  of  its  policy.  It  enables  a  person  who 
has  no  legal  estate,  no  right  to  actual  possession,  and  no  voice  in  the 
management  of  the  estate,  to  exercise  all  the  powers  of  an  absolute 
owner.  The  person  entitled  to  receive  the  net  rents  may,  without 
the  concurrence  of  the  managing  trustees,  convey  the  estate  to  a  pur- 
chaser, or  grant  leases,  or  deal  with  it  in  any  of  the  modes  authorized 
by  the  Act ;  and  this  he  may  do  although  the  estates  are  so  heavily 
encumbered  that  after  payment  of  outgoings  there  is  no  income  for 
him  to  receive  :  Re  Jones,  26  Ch.  D.  736  ;  Re  Cooke's  Settled  Estates, 
W.  X.  1S85,  177. 
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In  Re  Clithfroe  Estate,  31   Cli.  D.   135,  the  testator  devised  the       §  58. 
estate  to  the  use  of  trustees  for  a  long  term  of  years,  and  subject 
thereto  to  the  use  of  his  second  son  for  life,  with  remainders  over. 
The  trusts  of  the  term  were,  (1)  to  raise  portions  for  other  children  ; 

(2)  to  raise  the  interest  upon  certain  sums  charged  on  other  estates  ; 

(3)  in  certain  events  to  pay  an  annuity  to  the  second  son  ;  and  (4)  to 
accumulate  the  surplus  rents  and  profits  for  the  purpose  of  dis- 
charging incumbrances  amounting  to  so  large  a  sum  that  many  years 
should  elapse  before  the  estate  would  be  cleared,  and  the  tenant  for 
life  be  entitled  to  receive  the  rents.    It  was  held,  nevertheless,  by  the 
Court  of  Appeal,  affirming  the  decision  of  Vice-Chancellor  Bacon, 
that  the  second  sou  was  a  person  having  by  virtue  of  this  clause  the 
powers  of  a  tenant  for  life,  and  that  the  power  of  sale  vested  in  the 
trustees  could  not  be  exercised  without  his  consent. 

In  Re  Home's  Settled  Estate,  39  Ch.  D.  84,  a  testat&r  devised  his 
estate  to  trustees  upon  tru>t  to  sell  at  the  expiration  of  twenty-one 
years  from  the  date  of  his  will  (a  time  which  had  not  arrived  at  the 
date  of  the  application),  and  directed  the  rents  and  profits  until  sale 
to  be  applied  in  the  same  manner  as  the  income  of  the  proceeds  of 
sale.  In  the  events  that  happened  the  proceeds  of  sale  were  to  be 
held  in  trust  for  the  testator's  children  who,  being  sons,  should  attain 
twenty-five  years,  or  being  daughters,  should  attain  that  age  or 
marry,  in  equal  shares.  The  testator  empowered  his  trustees  to 
apply  "  the  whole  or  such  part  as  might  be  required  of  the  annual 
income  of  the  share  or  interest  to  which  any  child  might  be  entitled 
iu  expectancy  "  for  or  towards  his  or  her  maintenance  or  education, 
with  a  direction  that  the  unapplied  surplus  should  be  accumulated 
in  augmentation  of  the  share  whence  such  income  should  have  pro- 
ceeded, and  should  eventually  devolve  in  the  same  manner.  All  the 
six  children  being  under  twenty-live,  and  four  of  them  being  infants, 
it  was  held  that  neither  under  this  clause,  nor  ss.  59  and  63,  were  the 
children  entitled  to  exercise  the  powers  of  a  tenant  for  life.  The 
discretion  as  to  the  amount  to  be  applied  in  maintenance  excluded 
the  case  from  this  clause  of  s.  58  ;  the  interests  of  the  children  in  the 
land  not  being  "  in  possession,"  prevented  the  operation  of  s.  59  ;  and 
the  trust  for  sale  being  postponed,  s.  63  was  inapplicable. 

This  Bub-flection  extends  the  provisions  of  the  Act  referring  to  a  Sub-s.  -2. 
tenant  for  life  to  the  limited  owners  enumerated  in  sub-s.  (1)  ;  those   Applica- 
referriug  to  a  settlement  to  "  the  instrument  under  which  the  estate   t*?n  c 
or  interest  arises  ;  "  and  those  referring  to  settled  land,  to  the  land   visions  of 
comprised  in  such  last-mentioned  instrument.     It  will  be  noticed   the  Act. 
that  no  mention  is  made  of  trustees  of  the  settlement,  the  powers  of 
the  Court,  the  provisions  as   to   investment,   or  to  capital  money 
arising  under  the  Act.     If  these  matters  are  not  provided  for,  a< 
they  do  not  seem  to  be,  the  Act  must  remain  a  dead  letter  as  regard 
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§  58. 


Sub-s.  3. 
Reference 
to  death. 


these  limited  owners  :  see,  however,  ss.  61  (4),  63  (2),  and  notes 
thereon. 

There  is  no  reference  in  the  Act  to  "  death  as  regards  a  tenant  for 
life."  The  clause  to  which  it  originally  applied,  relating  to  "  Im- 
provements with  money  of  tenant  for  life,"  was  struck  out  of  the  Bill 
at  a  late  stage. 


§59. 

Infant 
absolutely 
entitled  to 
be  as 
tenant  for 
life. 

Sect.  59. 


XIV. — INFANTS  ;  MARRIED  WOMEN  ;  LUNATICS. 

59.  Where  a  person,  who  is  in  his  own  right  seised  of 
or  entitled  in  possession  to  land,  is  an  infant,  then  for 
purposes  of  this  Act  the  land  is  settled  land,  and  the 
infant  shall  be  deemed  tenant  for  life  thereof. 


Land. 


The  general  intention  of  this  part  of  the  Act,  which  it  will  he  re- 
membered, is  entitled  "  An  Act  for  facilitating  Sales,  Leases,  and 
other  Dispositions  of  Settled  Land,  and  for  promoting  the  Execution 
of  Improvements  thereon,"  is  to  make  the  land  to  which  a  person 
under  disahility  is  entitled  in  possession,  whatever  may  he  his  or  her 
estate  or  interest  therein,  capable  of  alienation,  notwithstanding  such 
disability.  The  present  section  deals  with  land  to  which  an  infant 
is  absolutely  entitled,  and  brings  it  within  the  provisions  of  tlie  Act 
by  making  the  infant  a  constructive  tenant  for  life.  The  next 
section  proceeds  to  define  the  persons  who  are  to  exercise  the 
statutory  powers  on  behalf  of  the  infant. 

"  Land  "  includes  incorporeal  hereditaments,  and  also  an  individual 
share  in  land  :  s.  2  (10)  i. ;  and  probably  a  term  of  years  as  well  aa 
an  estate  in  fee  simple  is  within  the  section,  although  s.  41  of  the 
Conv.  Act,  1881,  which  is  superseded  by  it,  contained  express  men- 
tion of  "any  leasehold  interest  at  a  rent" 

Possession.  The  expression  "  entitled  in  possession  "  means  not  that  the  infant 
must  be  in  the  actual  occupation  of  the  land,  which  he  seldom  can 
be,  but  that  his  interest  is  not  to  be  reversionary  :  Re  Morgan,  24 
Ch.  D.  114. 

A  contingent  interest  is  clearly  not  within  the  section  :  PC  Home's 
Settled  Estates,  39  Ch.  D.  84. 

The  interest  of  an  infant  as  next  of  kin  of  his  father,  who  had  died 
intestate,  in  land  which  had  belonged  to  a  firm  of  which  the  father 
had  been  a  member,  and  which  had  been  retained  in  specie  by  the 
administratrix,  although  personalty,  may  be  treated  as  settled  land 
within  the  meaning  of  this  section  :  Re  Wells,  31  TV.  R.  764. 

"\Vhere  an  infant  is  absolutely  entitled,  since  there  is  no  "  settle- 
ment," the  provisions  of  s.  24,  ante,  do  not  apply  ;  and  capital  money 
cannot  therefore  be  re-invested  in  land. 


Partner- 
ship land. 
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60.  Where  a  tenant  for  life,  or  a  person  having  the      §  60. 
powers  of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  Tenant  for 
an  infant  would,  if  he  were  of  full  age,  be  a  tenant  for  life,  life>  infantl 
or  have  the  powers  of  a  tenant  for  life  under  this  Act,  the 
powers  of  a  tenant  for  life  under  this  Act  may  be  exercised 
on  his  behalf  by  the  trustees  of  the  settlement,  and  if  there 
are  none,  then  by  such  person  and  in  such  manner  as 
the  Court,  on  the  application  of  a  testamentary  or  other 
guardian  or  next  friend  of  the  infant,  either  generally  or  in 
a  particular  instance,  orders. 

The  trustees  of  the  settlement  may  under  this  section  exercise  on   Sect.  60. 
behalf  of  an  infant  the  various  powers  of  the  Act ;  and  they  need   ^nant  *or 
not  go  through  the  "  idle  ceremony  "  of  giving  notices  to  each  other  infant. 
or  to  their  solicitor  under  s.  45  :  Be  Countess  of  Dudley's  Contract,  35 
Ch.  D.  338. 

The  union  of  the  two  characters  of  tenant  for  life  and  trustees  in. 
the  same  persons  gives  rise  to  some  curious  results.  They  possess  an 
absolute  discretion  as  to  sale  and  investment,  ss.  3,  22  ;  they  may 
submit  for  their  own  approval  a  scheme  for  the  improvement  of  the 
estate,  and  on  the  certificate  of  an  engineer  or  surveyor  nominated  by 
themselves  (who,  however,  must  be  approved  by  the  Board  of  Agri- 
culture or  by  the  Court),  may  apply  any  capital  money  in  their  hands 
in  payment  for  the  works  (s.  26).  It  is  also  important  to  observe 
that  they  possess  an  uncontrolled  discretion  as  to  selling  or  letting 
the  principal  mansion-house  and  park  (s.  15)  ;  and  as  to  the  cutting 
and  sale  of  timber  (s.  35). 

The  infant  need  not  be  a  consenting  party  to  the  exercise  of  the 
statutory  pOAvers  by  the  trustees  ;  for  s.  56  (2)  applies  only  to  powers 
conferred  by  the  settlement,  and  in  this  case  they  are  conferred  not 
by  the  settlement  but  by  the  Act.  Where  the  trustees  are  exer- 
cising powers  conferred  upon  them  by  the  settlement  the  power  of 
consenting  to  such  exercise  is  by  this  section  vested  in  the  trustees  of 
the  settlement,  and  cannot  be  given  by  the  infant  in  person  :  Be 
Duke  of  Newcastle's  Estates,  24  Ch.  D.  129  :  and  see  Be  D'Anyibau, 
15  Ch.  D.  228. 

The  present  section  empowers  the  Court  to  appoint  persons  who, 
although  not  "  trustees  of  the  settlement,"  may  exercise  such  of  their 
powers  as  the  Court  sees  fit  to  confer  ;  but  if,  under  s.  38,  persons  are 
properly  appointed  "  trustees  under  the  settlement  for  purposes  of 
this  Act,"  they  will,  without  any  further  authority  from  the  Court,  be 
able  to  exercise  all  the  powers  of  the  Act :  Be  Countess  of  Dudley's 
Contract,  35  Ch.  D.  338;  the  effect  of  s.  38  being  to  enlarge  the  definition 
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Settle- 
ment 5  Act. 


of  "  tnistees  of  the  settlement "  contained  in  s.  2  (8)  by  the  addition 
of  the  persons  appointed  by  the  Court.  Where  persons  are  appointed 
to  exercise  the  powers  of  the  Act  on  behalf  of  an  infant,  it  is  unneces- 
sary also  to  appoint  "  trustees  of  the  settlement "  for  the  purpose  of 
receiving  notices  under  s.  45,  and  "  there  is  good  ground  for  saying 
that  if  trustees  were  appointed  under  s.  38,  the  powers  of  such  trustees 
would,  under  the  first  part  of  s.  60,  override  or  supersede  the  powers 
conferred  on  the  guardians  :  "  per  Chitty,  J.,  Re  Countess  of  Dudley's 
Contract,  35  Ch.  D.  338.  The  order  made  under  this  section  ought  to 
direct  the  purchase-money  to  be  brought  into  Court :  Ibid.  But  the 
sale  may  be  allowed  to  take  place  out  of  Court :  Re  Price,  27  Ch.  D. 
552.  Rule  8,  post,  (regulating  the  manner  of  sales),  seems  to  refer  to 
a  sale  of  the  principal  mansion-house,  timber,  or  heirlooms,  and  not 
to  the  appointment  of  persons  with  certain  defined  powers  under 
this  section. 

The  Court  will  not  appoint  the  owner  of  one  undivided  share  to 
exercise  the  powers  of  the  infant  over  another,  but  will  appoint 
independent  persons  :  S?  Greenville  Estate,  11  L.  K.  Ir.  138. 

Where  property  was  held  by  trustees  upon  trust  for  sale  and  in- 
vestment, with  power  "  to  use  so  much  of  the  annual  income  arising 
therefrom  as  should  be  required  for  the  maintenance  and  education 
of  two  infants,"  the  remainder  of  such  income  being  accumulated  for 
their  benefit,  and  upon  trust  to  divide  the  whole  of  the  principal  and 
interest  between  the  infants  on  their  respectively  attaining  twenty- 
one,  it  was  held  that  the  infants  were  persons  entitled  concurrently 
to  the  income  for  a  limited  period  subject  to  a  trust  for  accunnilation 
so  as  to  be  tenants  for  life  within  the  meaning  of  s.  63,  and  that  the 
trustees  of  the  settlement  could  exercise  on  their  lehalf  the  powers 
of  the  Act  under  this  section  :  Re  Powell,  W.  N.  1884,  67.  This 
case  appears  to  be  distinguishable  from  Re  Home's  Settled  Estate,  39 
Ch.  D.  84,  on  the  ground  that  in  the  latter  there  was  no  immediate 
power  of  sale,  and  s.  63  did  not  therefore  apply. 

Where  the  settlement  whose  powers  are  being  exercised  has  been 
made  upon  the  marriage  of  an  infant  under  the  Infants'  Settlements 
Act  (18  &  19  Viet.  c.  43,  extended  to  Ireland  by  23  &  24  Viet.  c.  83), 
it  should  be  remembered  that,  if  the  infant  dies  under  twenty-one, 
"any  appointment  under  a  poAver  of  appointment,  or  any  dis- 
entailing assurance  "  executed  by  the  infant  under  the  provisions  of 
the  Act  becomes  absolutely  void.  The  settlement,  therefore,  if  de- 
pendent on  an  appointment,  or  disentailing  assurance,  would  also  in 
the  event  of  the  infant's  death  become  void  ;  and  a  purchaser  under 
the  powers  either  of  the  settlement  or  of  this  Act,  would  have  no 
title  to  the  property. 

The  section  applies  not  only  where  the  tenant  for  life  is  an  infant, 
but  also  where  "  an  infant  would  if  he  were  of  full  age  be  a  tenant 
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for  life.''  There  is  some  obscurity  as  to  the  meaning  of  these  latter  g  60. 
words,  as  it  seems  impossible  to  read  them  literally.  For  example, 
a  devise  "  to  A.  during  the  minority  of  B.,  then  to  B.  for  life,  with 
remainders  over,"  would  bring  B.  within  the  words,  and  yet  it  could 
not  be  intended  to  vest  the  statutory  powers  in  the  trustees  during 
the  minority  of  B.,  whose  interest  is  contingent  and  reversionary. 
Compare  the  words  in  s.  61  (2),  "  if  she  had  not  been  a  married 
woman  would  have  been  a  tenant  for  life,"  which  are  followed  by 
provisions  applicable  only  to  married  women.  It  is  conceived  that 
the  hypothetical  words  in  both  cases,  "if  he  were  of  full  age,"  and 
"  if  she  had  not  been  a  married  woman,"  were  introduced  to  meet  the 
requirements  of  the  Act  as  to  "  possession,"  neither  an  infant,  nor, 
at  the  passing  of  this  Act,  a  married  woman,  being  capable  of  being 
"  beneficially  entitled  to  the  possession  of  land." 

61. — (1.)  The  foregoing  provisions  of  this  Act  do  not      g  61. 


apply  in  the  case  of  a  married  woman.  Married 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a  woman, 

"  how  to  be 

married  woman,  would  have  been  a  tenant  for  life  or  would  affected. 

have  had  the  powers  of  a  tenant  for  life  under  the  foregoing 
provisions  of  this  Act,  is  entitled  for  her  separate  use,  or  is 
entitled  under  any  statute,  passed  or  to  be  passed,  for  her 
separate  property,  or  as  a  feme  sole,  then  she,  without  her 
husband,  shall  have  the  powers  of  a  tenant  for  life  under 
this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid, 
then  she  and  her  husband  together  shall  have  the  powers 
of  a  tenant  for  life  under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for 
life  and  a  settlement  and  settled  land  shall  extend  to  the 
married  woman  without  her  husband,  or  to  her  and  her 
husband  together,  as  the  case  may  require,  and  to  the 
instrument  under  which  her  estate  or  interest  arises,  and 
to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all 
deeds,  instruments,  and  things  necessary  or  proper  for 
giving  effect  to  the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall 
not  prevent  the  exercise  by  her  of  any  power  under  this  Act. 

Marriage  does  not  remove  the  disability  of  infancy :  Re  D'Angibau,   Infant 

married 
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§  61. 


Sub-s.  2. 
Separate 
use. 


Sub-s.  3. 
Entitled 
otherwise 
than  afore- 
said. 


Sub-s.  4. 
Certain 
provisions 
applied. 


15  Ch.  D.  228 ;  Shipway  v.  Ball,  16  Cb.  D.  376 ;  and  therefore  a 
married  woman  cannot  while  she  is  an  infant  herself  exercise  the 
powers  of  the  Act.  Whether  the  trustees  of  the  settlement  can  do 
so  on  her  behalf  is  a  question  of  some  difficulty  ;  for  sub-s.  (1)  ex- 
cludes all  "the  foregoing  provisions  of  this  Act"  (ss.  59  and  60 
among  the  rest).  And  sub-s.  (4)  seems  scarcely  wide  enough  in  its 
terms  to  re-enact  those  sections  with  the  necessary  modifications  in 
the  case  of  a  married  woman. 

The  words  "  if  she  had  not  been  a  married  woman  "  (as  to  which 
see  note  to  s.  60,  ante},  would  seem  to  be  applicable  rather  to  the 
case  where  there  is  no  separate  use,  than  to  that  in  which  there  is. 
For,  when  a  married  woman  is  entitled  to  land  for  her  separate  use, 
or  as  her  separate  property,  although  the  legal  estate  may  be  in  the 
husband  or  in  trustees,  she  would  be  now  regarded  as  equitable 
tenant  for  life  (see  Wade  v.  Wilson,  33  W.  R.  610),  and  at  all  events 
would  have  the  powers  of  a  tenant  for  life  as  "  a  person  entitled  to 
the  income  of  laud  under  a  trust,  &c. : "  s.  58,  ix.  ;  and  see  the 
Married  Women's  Property  Act,  1882  (45  &  46  Viet.  c.  75),  s.  1. 

The  previous  sub-section  having  provided  for  the  cases  in  which 
a  married  woman  is  entitled  for  her  separate  use,  or  for  her  separate 
property,  or  as  a  feme  sole,  the  present  clause  deals  with  the  case 
"where  she  is  entitled  otherwise  than  as  aforesaid,"  i.e., where  she  is 
not  entitled  for  her  separate  use,  separate  property,  or  as  a  feme 
sole.  It  does  not  include  her  separate  property  held  in  fee  simple, 
or  any  estate  which  from  her  infancy  or  lunacy  is  not  comprised  in 
sub-s.  2. 

By  the  Settled  Estates  Act,  1877  (40  &  41  Viet.  c.  18),  s.  46, 
powers  of  granting  leases  for  twenty-one  years  are  conferred  upon 
any  person  entitled  to  the  possession,  or  to  the  receipt  of  the  rents 
and  profits  of  settled  estates,  for  an  estate  for  life,  or  for  any  greater 
estate,  either  in  his  own  right,  or  in  right  of  his  wife ;  and  also  in  the 
case  of  unsettled  estates  where  such  person  is  entitled  as  tenant  by  the 
curtesy,  or  in  dower,  or  in  right  of  a  wife  who  is  seised  in  fee. 

When  a  married  woman  is  seised  in  fee  simple  of  land  not  settled 
to  her  separate  use  the  powers  of  this  Act  are  not  applicable. 

The  limited  terms  in  which  the  provisions  of  the  Act  are  here 
incorporated,  excludes  the  supposition  that,  subject  to  the  modifica- 
tions introduced  by  this  section,  the  entire  body  of  the  Act  is  to  be 
applicable  in  the  case  of  married  women.  It  will  be  observed  that 
provisions  relating  to  only  three  subjects,  viz.,  a  tenant  for  life,  a 
settlement,  and  settled  laud,  are  here  referred  to.  What  the  effect 
of  this  section  may  be  upon  the  trustees  of  the  settlement,  the  Court, 
the  Laud  Commissioners,  and  purchasers,  is  extremely  doubtful ;  but 
it  is  submitted  that,  since  the  powers  would  be  unworkable  without 
the  ancillary  provisions  of  the  Act  (e.g.,  Trustees  of  the  settlement* 
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powers  to  give  receipts,  &c.),  some  interpretation  must  be  put  either       a  g* 

upon  sub-s.  (1)  or  sub-s.  (4),  so  as  to  authorize  the  adoption  of  those  • 

provisions. 

A  married  woman  may  exercise  the  powers  of  this  Act  without  a  Sub-s.  5. 
deed  acknowledged  ;  as  to  which  see  the  Conv.  Act,  1882,  s.  7. 

A  married  woman  seised  of  land  in  fee  simple  as  her  separate  pro- 
perty  with  a  restraint  on  anticipation,  cannot  make  use  of  the  powers  sut.s.  g. 
of  this  Act ;  but  if  she  wishes  to  dispose  of  it  must  make  a  case  under  Restraint 

s.  39  of  the  Conv.  Act.  1881 :  Re  Currey,  35  W.  R.  326.  on  ?ntici- 

pation. 

62.  Where  a  tenant  for  life,  or  a  person  having  the      §  62. 
powers  of  a  tenant  for  life  under  this  Act,  is  a  lunatic,  so  Tenant 
found  by  inquisition,  the  committee  of  his  estate  may,  in  *'     ^e» 
his  name  and  on  his  behalf,  under  an  order  of  the  Lord 
Chancellor,    or  other    person  intrusted    by  virtue  of  the 
Queen's  Sign  Manual  with  the  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  lunatics,  exercise  the 
powers  of  a  tenant  for  life  under  this  Act ;  and  the  order 
may  be  made  on  the  petition  of  any  person  interested  in 
the  settled  land,  or  of  the  committee  of  the  estate. 

This  section  does  not  apply  to  persons  of  unsound  mind  not  so  Sect.  62. 
found  by  inquisition,  nor  as  regards  persons  under  such  disability  is  Lunatic 
there  any  provision  in  the  Act  authorizing  the  trustees  of  the  settle- 
ment  or  any  other  persons  to  exercise  the  statutory  powers  on  behalf 
of  a  tenant  for  life.  At  the  time  when  the  Settled  Land  Act  was 
passed  there  was  no  jurisdiction  either  in  Chancery  or  in  Lunacy 
enabling  the  Court  to  authorize  the  exercise  of  powers  vested  in  a 
lunatic  not  so  found  by  inquisition.  Now,  however,  under  the 
Lunacy  Act,  1890  (53  Viet.  c.  5),  the  Jxidge  in  Lunacy  has  adminis- 
trative powers  not  only  over  lunatics  so  found  by  inquisition,  but 
also  over  some  classes  of  those  not  so  found  ;  the  powers  of  the  Act 
in  such  cases  being  exerciseable  by  some  person  to  be  appointed  for 
the  purpose  instead  of  by  the  committee  (see  s.  116).  By  the  com- 
bined operation  of  ss.  116  and  120,  the  judge  may  by  order  authorize 
and  direct  the  person  so  to  be  appointed  to  "  exercise  any  power  or 
give  any  consent  reqiiired  for  the  exercise  of  any  power  where  the 
power  is  vested  in  the  lunatic  for  his  own  benefit,  or  the  power  of 
consent  is  in  the  nature  of  a  beneficial  interest  in  the  lunatic," 
s.  120  (1). 

Where  the  power  is  vested  in  the  lunatic  in  the  character  of  trustee 
or  guardian,  or  the  consent  of  a  lunatic  to  the  exercise  of  a  power  is 
necessary  in  the  like  character,  or  as  a  check  upon  the  undue  exercise 


172 


THE    SETTLED    LAND    ACT,   1882. 


62.       of  the  power,  there  is  jurisdiction  to  make  a  similar  order  under 
"   s.  128. 

Now  it  may  he  argued  that  the  powers  conferred  hy  the  Settled 
Land  Act  are  not  vested  in  the  tenant  for  life  wholly  for  his  own 
benefit,  or  wholly  in  the  character  of  trustee,  hut  partly  in  one 
character  and  partly  in  the  other,  and  therefore  that  they  do  not 
fall  within  either  of  the  provisions  which  have  been  cited.  It  is 
conceived  that  as  regards  the  powers  of  dealing  with  the  settled  land 
by  way  of  sale,  exchange,  partition,  lease,  mortgage  or  charge,  this 
objection  is  well  founded  ;  and  that  the  statutory  powers  cannot  be 
apportioned  so  as  to  fall  within  the  combined  operation  of  the  two 
sections  of  the  Lxinacy  Act ;  but  that  as  regards  the  power  of  con- 
sent required  by  s.  56  (2),  ante,  which  is  wholly  for  the  benefit  of  the 
tenant  for  life  (see  Dicconson  v.  Talbot,  L.  B.  6  Ch.  32),  a  person  may 
be  appointed  by  the  Judge  in  Lunacy  to  give  such  consent  on  behalf 
of  a  lunatic  not  so  found  by  inquisition. 

If  the  person  of  unsound  mind  is  an  infant,  ss.  59  and  60  are 
applicable,  and  the  powers  of  the  Act  may  be  exercised  on  his  behalf 
by  trustees  of  the  settlement  or  the  persons  appointed  for  the  pur- 
pose by  the  Court.  An  infant  is  rarely,  if  ever,  found  lunatic  by 
inquisition.  See  Re  Edwards,  10  Ch.  D.  605. 

Where  a  married  woman  is  entitled  to  land  for  her  separate  use, 
or  as  her  separate  property,  this  section  seems  to  apply  in  case  of  her 
being  found  lunatic  ;  but  where  she  is  not  so  entitled,  then,  as  she  is 
not  tenant  for  life,  but  only  would  have  been  tenant  for  life  if  she 
had  not  been  a  married  woman  (s.  61  (2)  ),  this  section  is  not  strictly 
applicable.  The  lunacy  of  her  husband  also,  when  his  concurrence 
is  required,  seems  to  render  the  exercise  of  the  powers  impossible. 
Practice.  An  order  under  this  section  may  now  be  obtained  on  summons  at 

Chambers  before  a  Master  in  Lunacy,  and  a  petition  is  not  to  be  pre- 
sented, unless  the  judge  directs  it,  in  any  particular  case.  Eules  in 
Lunacy,  1890,  r.  16,  Form  10. 

Notice  of  the  application  should  be  served  on  the  trustees  of  the 
settlement,  and  if  there  are  none  they  should  be  appointed  under 
s.  38  :  Re  Taylor,  31  W.  E.  596. 

Before  giving  notice  under  s.  45  of  the  intention  to  exercise  the 
powers  of  the  Act,  the  committee  should  obtain  the  sanction  of  the 
Judge  in  Lunacy  :  Re  Ray's  Settled  Estates,  25  Ch.  D.  464. 

The  Court  can  authorize  the  committee  under  this  section  to  take 
proceedings  for  the  purpose  of  selling  an  undivided  share  in  respect 
of  which  the  lunatic  is  tenant  for  life,  or  a  person  having  the  powers 
of  a  tenant  for  life,  to  the  owner  of  the  other  shares  :  Re  Gaitskell, 
40  Ch.  D.  416. 


Infant. 


Married 
woman. 
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§  63. 

XV. — SETTLEMENT  BY  WAY  OF  TRUSTS  FOR  SALE. 

63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  Provision 
which  under  or  by  virtue  of  any  deed,  will,  or  agreement,  trust'  to 
covenant  to  surrender,  copy  of  court  roll,  Act  of  Parliament,  sell  and 

w  '    re-invest 

or  other  instrument  or  any  number  of  instruments,  whether  in  land, 
made  or  passed  before  or  after,  or  partly  before  and  partly 
after,  the  commencement  of  this  Act,  is  subject  to  a  trust 
or  direction  for  sale  of  that  land,  estate,  or  interest,  and 
for  the  application  or  disposal  of  the  money  to  arise  from 
the  sale,  or  the  income  of  that  money,  or  the  income  of  the 
land  until  sale,  or  any  part  of  that  money  or  income,  for 
the  benefit  of  any  person  for  his  life,  or  any  other  limited 
period,  or  for  the  benefit  of  two  or  more  persons  concur- 
rently for  any  limited  period,  and  whether  absolutely,  or 
subject  to  a  trust  for  accumulation  of  income  for  payment 
of  debts  or  other  purpose,  or  to  any  other  restriction,  shall 
be  deemed  to  be  settled  land,  and  the  instrument  or  instru- 
ments under  which  the  trust  arises  shall  be  deemed  to  be  a 
settlement ;  and  the  person  for  the  time  being  beneficially 
entitled  to  the  income  of  the  land,  estate,  or  interest  afore- 
said until  sale,  whether  absolutely  or  subject  as  aforesaid, 
shall  be  deemed  to  be  tenant  for  life  thereof ;  or  if  two  or 
more  persons  are  so  entitled  concurrently,  then  those  per- 
sons shall  be  deemed  to  constitute  together  the  tenant  for 
life  thereof ;  and  the  persons,  if  any,  who  are  for  the  time 
being  under  the  settlement  trustees  for  sale  of  the  settled 
land,  or  having  power  of  consent  to,  or  approval  of,  or 
control  over  the  sale,  or  if  under  the  settlement  there  are 
no  such  trustees,  then  the  persons,  if  any,  for  the  time  being, 
who  are  by  the  settlement  declared  to  be  trustees  thereof 
for  purposes  of  this  Act  are  for  purposes  of  this  Act  trustees 
of  the  settlement. 

(2.)  In  every  such  case  the  provisions  of  this  Act  refer- 
ring to  a  tenant  for  life,  and  to  a  settlement,  and  to  settled 
land,  shall  extend  to  the  person  or  persons  aforesaid,  and 
to  the  instrument  or  instruments  under  which  his  or  their 
estate  or  interest  arises,  and  to  the  land  therein  comprised, 
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§  63.      subject  and  except  as  in  this  section  provided  (that  is  to 
say): 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or 
successors  in  title  of  the  tenant  for  life,  or  to 
the  remaindermen,  or  reversioners,  or  other 
persons  interested  in  the  settled  land,  shall  he 
deemed  to  refer  to  the  persons  interested  in 
succession  or  otherwise  in  the  money  to  arise 
from  sale  of  the  land,  or  the  income  of  that 
money,  or  the  income  of  the  land,  until  sale  (as 
the  case  may  require). 

(ii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  shall  not  he  applied  in  the  purchase 
of  land  unless  such  application  is  authorized 
by  the  settlement  in  the  case  of  capital  money 
arising  thereunder  from  sales  or  other  disposi- 
tions of  the  settled  land,  but  may,  in  addition 
to  any  other  mode  of  application  authorized  by 
this  Act,  be  applied  in  any  mode  in  which 
capital  money  arising  under  the  settlement 
from  any  such  sale  or  other  disposition  is 
applicable  thereunder,  subject  to  any  consent 
required  or  direction  given  by  the  settlement 
with  respect  to  the  application  of  trust  money 
of  the  settlement. 

(iii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  and  the  securities  in  which  the 
same  is  invested,  shall  not  for  any  purpose  of 
disposition,  transmission,  or  devolution,  be 
considered  as  land  unless  the  same  would,  if 
arising  under  the  settlement  from  a  sale  or 
disposition  of  the  settled  land,  have  been  so  con- 
sidered, and  the  same  shall  be  held  in  trust  for 
and  shall  go  to  the  same  persons  successively 
in  the  same  manner,  and  for  and  on  the  same 
estates,  interests,  and  trusts  as  the  same  would 
have  gone  and  been  held  if  arising  under  the 
settlement  from  a  sale  or  disposition  of  the 
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settled  land,  and  the  income  of  such  capital      §  63. 
money  and  securities  shall  be  paid  or  applied 
accordingly. 

(iv.)  Land  of  whatever  tenure  acquired  under  this  Act, 
by  purchase,  or  in  exchange,  or  on  partition, 
shall  be  conveyed  to  and  vested  in  the  trustees 
of  the  settlement,  on  the  trusts,  and  subject  to 
the  powers  and  provisions  which,  under  the 
settlement  or  by  reason  of  the  exercise  of  any 
power  of  appointment  or  charging  therein  con- 
tained, are  subsisting  with  respect  to  the 
settled  land,  or  would  be  so  subsisting  if  the 
same  had  not  been  sold,  or  as  near  thereto  as 
circumstances  permit,  but  so  as  not  to  increase 
or  multiply  charges  or  powers  of  charging. 

The  marginal  note  is  misleading,  as  the  section  is  not  confined   Sect.  63. 
to  cases  where  there  is  a  trust  for  re-investment  in  land.     See   Settlement 

«**»«• 

This  section,  which  was  introduced  during  the  progress  of  the  sale. 
Bill  through  Parliament,  and  which  has  "given  rise  to  much  con- 
troversy "  (31  Ch.  D.  509),  has  been  paralysed  by  the  Act  of  1884, 
which  enacts  that  the  powers  conferred  by  this  section  shall  not 
be  exercised  without  the  leave  of  the  Court,  and  that  the  consent  of 
the  tenant  for  life  shall  not  be  required  for  a  valid  execution  by 
the  trustees  of  the  trust  for  sale  under  the  settlement  (Act  of  1884, 
ss.  6,  7).  The  necessity  for  this  amendment  appears  from  the  follow- 
ing observations  of  Mr.  Justice  North  in  a  recent  case.  "  Upon 
that  part  of  the  Act  (s.  63)  difficulties  arose  in  some  cases  (not 
simple  cases)  in  respect  of  land  subject  to  a  trust  for  sale,  and  so 
coming  within  that  section.  Very  often  the  land  was  to  be  sold  and 
the  proceeds  to  be  applied  in  a  number  of  different  ways — for 
instance  in  the  payment  of  funeral  expenses,  or  of  debts,  or  of 
legacies.  Then  subject  to  making  provisions  for  all  those  objects, 
there  was  a  trust  for  investment  of  the  surplus.  In  such  cases 
difficulties  arose  as  to  the  exact  application  of  the  Act  to  land 
brought  within  its  terms  by  s.  63  ;  as,  for  instance,  whether  having 
regard  to  the  56th  section,  the  trustees  for  sale  could  sell  without  the 
consent  of  the  tenant  for  life  of  the  proceeds.  In  the  case  of  Taylor 
v.  Poncia  (25  Ch.  D.  646),  Mr.  Justice  Pearson  took  the  view  that 
trustees  for  sale  were  not  precluded  by  the  56th  section  from  selling 
without  such  consent,  at  any  rate  in  that  particular  case.  That 
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Tenant  for 
life. 


63.  solved  the  difficulty  to  a  limited  extent.  To  get  rid  of  the  difficulty 
—  more  completely  the  legislature  passed  the  6th  and  7th  sections  of 
the  Act  of  1884.  Section  6  seems  to  me  a  recognition  of  the  decision 
in  Taylor  v.  Poncia,  as  applicable  not  only  to  cases  of  a  complex 
character  but  to  every  case.  In  fact  the  right  of  the  trustees  for 
sale  to  sell  without  the  consent  of  the  tenant  for  life  is  made  clear. 
The  tenant  for  life  is  not  to  be  the  person  to  direct  how  the  land 
subject  to  the  trust  for  sale  is  to  be  put  on  the  market.  Then  to 
prevent  the  Acts  conflicting  the  legislature  went  on  to  provide  by 
s.  7,  that  the  powers  conferred  by  s.  63,  were  not  to  be  exercised 
without  the  leave  of  the  Court,  &c.  The  effect  of  the  two  sections  is 
that  the  trustees  for  sale  and  not  the  tenant  for  life  are  the  persons 
who  are  to  have  the  conduct  of  a  sale  ;  but  the  Court  is  to  have 
power  to  allow  the  tenant  for  life  to  exercise  the  power : "  lie 
Harding' a  Estate  (1891),  1  Ch.  60,  63. 

The  definition  of  the  "  tenant  for  life  "  contained  in  this  section, 
viz.,  "  the  person  for  the  time  being  beneficially  entitled  to  the 
income  of  the  land,  estate,  or  interest  until  sale,  whether  absolutely  or 
subject  as  aforesaid,"  refers  solely  to  the  income  of  the  unsold  land, 
not  to  that  of  the  proceeds  of  sale  ;  and  if  it  had  been  held  that  the 
tenant  for  life  must  be  a  person  entitled  to  the  income  of  the  land 
by  the  express  terms  of  the  settlement,  much  of  the  difficulty 
experienced  in  the  earlier  cases  would  have  disappeared. 

Cases,  however,  in  which  there  was  no  power  to  postpone  the  sale, 
and  no  direction  that  the  rents  until  sale  should  go  in  the  same  way 
as  the  income  of  the  proceeds  of  sale,  have  been  held  to  fall  within 
the  section  :  Taylor  v.  Poncia,  25  Ch.  D.  646  ;  Re  Ridge,  31  Ch.  D. 
504  ;  Re  Harding'1  s  Estate  (1891),  1  Ch.  60. 

Settlement.  Where  the  limitations  of  the  original  settlement  were  exhausted, 
and  the  right  to  the  proceeds  of  sale  had  vested  absolutely  in  the 
beneficiaries  it  was  held  that  sub-settlements  of  certain  undivided 
shares  thereof  did  not  form  part  of  the  "Settlement"  under  this 
section,  and  that  the  trustees  for  sale  could  accordingly  make  a  title 
without  the  concurrence  of  the  beneficiaries  :  Be  Earle  and  Webster's 
Contract,  24  Ch.  D.  144. 

This  decision,  however,  seems  to  be  inconsistent  with  Re  Ridge,  31 
Ch.  D.  504,  where  a  testator,  who  was  absolutely  entitled  to  a  share 
of  the  proceeds  of  sale  of  land  under  a  settlement  by  way  of  trust 
for  sale,  bequeathed  his  personal  estate  to  his  executors  upon  trust 
for  payment  of  his  debts  and  funeral  and  testamentary  expenses, 
and  subject  thereto  upon  trust  for  conversion  and  investment  and 
payment  of  the  annual  produce  to  Mrs.  M.,  for  her  life  and  after 
her  death  in  trust  for  other  persons.  A  mineral  lease  having 
been  granted  of  part  of  the  settled  property  the  question  arose 
whether  Mrs.  M.  was  a  tenant  for  life  impeachable  for  waste  in 
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respect  of  minerals  so  that  three-fourths  of  the  rents  and  royalties       §  63. 
reserved  by  the  lease  should  be  set  aside  as  capital  money,  and 
it  was  so  decided  by  the  Court  of  Appeal  reversing  the  decision 
of  Bacon,  V.-C. 

In  order  to  create  a  settlement  within  this  section  the  trust  or 
direction  for  sale  must  be  capable  of  being  immediately  carried  into 
effect :  Re  Homes'  Settled  Estate,  39  Ch.  D.  84,  see  ante,  p.  165,  where 
the  facts  of  this  case  are  stated.  The  ground  on  which  the  Court  of 
Appeal  rested  their  decision  was  that  the  discretionary  trust  for  the 
maintenance  of  the  children  did  not  make  them  "  beneficially  entitled 
to  the  land  or  the  income  until  sale,"  as  if  they  all  died  under  25, 
the  accumulations  would  go  to  other  persons.  If  the  accumula- 
tions had  been  given  to  them  or  any  of  them  absolutely,  this 
point  would  have  been  differently  decided.  See  Re  Poicell,  W.  N. 
1884,67. 

It  is  conceived  that  where  there  is  a  trust  to  sell  in  consideration  Fee  farm 
of  a  fee  farm  rent  this  section  does  not  apply,  inasmuch  as  the  rent  ren*' 
is  not  "  income  of  the  money  to  arise  from  the  sale." 

This  form  of  incorporating  the  provisions  of  the  Act  is  similar  to  Sub-s.  2. 
that  employed  in  ss.  58  (2),  61  (4)  ;  and  as  an  exception  often  enlarges  Applica- 
the  scope  of  an  ambiguous  gift,  by  showing  what  would  have  been  tion  of 

included  but  for  the  exception  ;  so,  here,  valuable  aid  is  furnished     .  .er  P1'0' 

visions, 
in  the  interpretation  of  this  clause,  by  the  matters  which  are  ex- 

cepted  from  its  operation.  These  sub-clauses  show  at  once  that  the 
provisions  relating  to  "  remaindermen,"  "  capital  money  arising 
under  the  Act,"  and  "  the  trustees  of  the  settlement,"  although  not 
referred  to,  must  be  intended  to  be  included  in  the  preceding 
provision.  See  Be  Ridge,  31  Ch.  D.  504. 

For  references  in  the  Act  to  "predecessors  in  title,"  see  ss.  12,  20  ;  Clause  i. 
to  "  siiccessors  in  title,"  see  ss.  20,  28,  29,  31  ;  and  to  "  remaindermen 
or  reversioners,  or  other  persons  interested  in  the  settled  land,"  see 
ss.  28,  38,  53,  54. 

As  to  the  re-investment  of  capital  money  in  the  purchase  of  land,   Clause  ii. 
see  ss.  21,  24  ;  and  as  to  the  modes  of  application  of  capital  money 
authorized  by  the  Act,  see  B.  21. 

The  saving  in  this  clause  as  to  "  any  consent  required  or  direction 
given  by  the  settlement  with  respect  to  the  application  of  trust  money 
of  the  settlement,"  seems  to  refer  not  to  applications  of  the  money  in 
accordance  with  this  Act,  but  only  to  the  additional  modes  of  appli- 
cation authorized  by  the  settlement. 

The  land  being  by  "  the  trust  or  direction  for  sale  "  equitably  con-   Clause  iii. 
verted  into  personalty,  the  provision  in  s.  22  (5)  has  to  be  excluded, 
in  order  that  the  purchase-money  may  not  be  reconverted  contrary 
to  the  intentions  of  the  parties. 

The  form  of  conveyance  of  freeholds  directed  in  s.  24  would  be  of  Clause  iv. 

C.S.L.A.  N 
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§  63.  course  inapplicable  to  a  case  where  the  interests  of  tlie  beneficiaries 
are  declared  by  trusts  of  the  purchase-money,  and  not  by  limitations 
of  the  freehold. 


§  64. 

Repeal  of 
enact- 
ments in 
schedule. 


Repeal. 


XVI. — REPEALS. 

64. — (1.)  The  enactments  described  in  the  schedule  to 
this  Act  are  hereby  repealed. 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not 
affect  any  right  accrued  or  obligation  incurred  thereunder 
before  the  commencement  of  this  Act ;  nor  shall  the  same 
affect  the  validity  or  invalidity,  or  any  operation,  effect,  or 
consequence,  of  any  instrument  executed  or  made,  or  of 
anything  done  or  suffered,  or  of  any  order  made,  before  the 
commencement  of  this  Act ;  nor  shall  the  same  affect  any 
action,  proceeding,  or  thing  then  pending  or  uncompleted ; 
and  every  such  action,  proceeding,  and  thing  may  be  carried 
on  and  completed  as  if  there  had  been  no  such  repeal  in 
this  Act. 

The  Acts  hereby  repealed  are  Lord  Cranworth's  Act  (23  &  24  Viet. 
c.  145),  so  far  as  it  had  not  been  already  repealed  ;  certain  provisions 
of  the  Improvement  of  Land  Act,  1864,  relating  to  preliminary 
advertisements  and  notices,  and  to  the  dissent  by  persons  interested 
in  the  property  ;  and  s.  17  of  the  Settled  Estates  Act,  which  relates 
to  proceedings  for  the  protection  of  the  settled  estate,  and  which  is 
replaced  by  the  more  extensive  provisions  of  s.  36,  ante,  p.  125. 

It  should  be  noticed  that  ss.  8  and  9  of  Lord  Cranworth's  Act, 
relating  to  the  power  of  trustees  to  renew  leases,  and  authorizing 
them  to  raise  money  by  mortgage  for  the  purpose  of  paying  for 
equality  of  exchange  or  renewal  of  leases,  were  not  replaced  by  any 
other  similar  enactments.  These  sections,  however,  so  far  as  they 
relate  to  leases,  have  been  re-enacted  by  the  Trustee  Act,  1888 
(51  &  52  Viet,  c.  59),  ss.  10,  11. 


65. 


Modifica- 
tions re- 
specting 
Ireland. 


XVII. — IRELAND  . 

65. — (1.)  In  the  application  of  this  Act  to  Ireland  the 
foregoing  provisions  shall  be  modified  as  in  this  section 
provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of 
Justice  in  Ireland. 
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(3.)  All  matters  within  the  jurisdiction  of  that  Court  §  65. 
shall,  subject  to  the  Acts  regulating  that  Court,  be  assigned 
to  the  Chancery  Division  of  that  Court ;  but  General  Rules 
under  this  Act  for  Ireland  may  direct  that  those  matters 
or  any  of  them  be  assigned  to  the  Land  Judges  of  that 
Division. 

(4.)  Any  deed  inrolled  under  this  Act  shall  be  inrolled 
in  the  Record  and  Writ  Office  of  that  Division. 

(5.)  General  Rules  for  purposes  of  this  Act  for  Ireland 
shall  be  deemed  Rules  of  Court  within  the  Supreme  Court 
of  Judicature  Act   (Ireland),    1877,    and   may  be   made  40  &  41 
accordingly,  at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act. 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in 
addition  to  the  jurisdiction  possessed  by  them  independently 
of  this  Act,  have  and  exercise  the  power  and  authority 
exerciseable  by  the  Court  under  this  Act,  in  all  proceedings 
where  the  property,  the  subject  of  the  proceedings,  does 
not  exceed  in  capital  value  five  hundred  pounds,  or  in  annual 
value  thirty  pounds. 

(7.)  The  provisions  of  Part  II.  of  the  County  Officers  40  &  41^ 
and  Courts  (Ireland)  Act,  1877,  relative  to  the  equitable 
jurisdiction  of  the  Civil  Bill  Courts,  shall  apply  to  the 
jurisdiction  exerciseable  by  those  Courts  under  this  Act. 

(8.)  Rules  and  Orders  for  purposes  of  this  Act,  as  far  as 
it  relates  to  the  Civil  Bill  Courts,  may  be  made  at  any  time 
after  the  passing  of  this  Act,  to  take  effect  on  or  after  the 
commencement  of  this  Act,  in  manner  prescribed  by  section 
seventy-nine  of  the  County  Officers  and  Courts  (Ireland) 
Act,  1877. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland 
shall  be  substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building 
or  mining  lease  may  be  granted  shall  be  not  exceeding 
thirty-five  years. 

Under  the  Land  Law  Ireland  Act,  1881  (44  &  45  Viet.  c.  49),  a  Leases  in 
lease  in  order  to  be  binding  on  the  tenant,  except  where  he  has  Ireland, 
power  to  contract  himself  out  of  the  Act  (s.  22),  must  be  either  a 
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§  65.  judicial  lease  (*.  10)  or  a  fixed  tenancy  (s.  11)  ;  and  save  as  aforesaid 
any  lease  inconsistent  with  the  provisions  as  to  those  statutory 
tenancies  is  by  s.  22  declared  to  be  void.  It  seems  clear,  therefore, 
that  a  lease  made  under  the  Settled  Land  Act  must,  in  order  to  be 
binding  on  the  tenant,  conform  to  the  requirements  of  a  judicial 
lease  ;  for  a  fixed  tenancy,  i.  e.,  a  perpetuity,  is  not  within  the  powers 
thereby  conferred. 

The  characteristics  of  a  judicial  lease  which  it  is  necessary  here  to 
notice  are,  that  it  must  be  for  thirty- one  years  or  upwards,  that  it 
must  be  sanctioned  by  the  Court  (i.e.,  the  Civil  Bill  Court  or  the  Land 
Commission),  and  that  upon  its  expiration  the  lessee  is  to  be  deemed 
the  tenant  of  a  "present  ordinary  tenancy"  at  the  rent  and  subject 
to  the  conditions  of  the  lease. 

Having  regard  to  the  last  mentioned  provision  it  seems  open  to 
question  whether  the  grant  of  a  judicial  lease  is  within  the  powers 
conferred  on  a  tenant  for  life  by  this  Act ;  but  it  must  be  admitted 
that  if  it  were  so  held  the  operation  of  the  Act  as  regards  leases  would 
be  confined  to  the  exceptional  cases  where  a  tenant  has  power  to  con- 
tract himself  out  of  the  Act  (s.  22),  or  where  the  tenancies  are  ex- 
cluded from  the  operation  of  the  Act  (s.  58). 

The  Settled  Land  Act  is  applied  with  modifications  to  sales  by 
limited  owners  under  the  Purchase  of  Land  (Ireland)  Act,  1885 
(48  &  49  Viet.  c.  73),  ss.  5,  6  ;  and  see  the  Land  Law  (Ireland)  Act, 
1887.(50  &  51  Viet.  c.  33),  s.  14. 

By  s.  8  of  the  last  mentioned  Act  a  middleman  is  empowered  in 
certain  events  to  surrender  his  term  ;  and  where  he  is  a  limited  owner 
the  surrender  is  to  be  regarded  as  a  sale  within  the  meaning  of  the 
Settled  Land  Act 
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THE    SCHEDULE. 

REPEALS. 


Sect.  64. 


23  &  24  Viet.  c.  145  . 
in  part. 


27  &  28  Viet.  c.  114  . 
in  part. 


40  &  41  Viet.  c.  18    . 
in  part. 


in  part ; 
namely,- 


An  Act  to  give  to  trustees,  mort- 
gagees, and  others,  certain 
powers  now  commonly  insert- 
ed in  settlements,  mortgages, 
and  wills  .... 

PARTS  I.  AND  IV. 

(being  so  much  of  the  Act  as  is  not  repealed 
by  the  Conveyancing  and  Law  of  Property 
Act,  1881). 

The  Improvement  of  Land  Act,  1 864,  in  part ; 
namely,— - 

Sections  seventeen  and  eighteen : 
Sections  twenty-one,  from  "  either  by 
a  party"  to  "benefice)  or"  (in- 
clusive) ;  and  from  "  or  if  the 
land  owner  "  to  "minor  or  minors" 
(inclusive) ;  and  "  or  circumstance" 
(twice)  : 

Except  as  regards  Scotland. 
The  Settled  Estates  Act,  1877     .     in  part  ; 
namely, — 

Section  seventeen. 


THE 


SETTLED   LAND   ACT     1884. 


81. 


Short  title. 

§2. 

Interpre- 
tation. 

§3. 

Construc- 
tion of 
Act. 

§4. 

Fine  on  a 
lease  to  be 
capital 
money. 


§5. 

Notice 
under  45 
&  46  Viet, 
c.  38,  s.  45, 
may,  as 
to  a  sale, 
exchange, 


47  &  48  VICT.  c.  18. 

An  Act  to  amend  the  Settled  Land  Act,  1882. 

[3rd  July,  1884.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884. 

2.  The  expression  "  the  Act  of  1882  "  used  in  this  Act 
means  the  Settled  Land  Act,  1882. 

3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  con- 
strued together  as  one  Act,  and  expressions  used  in  this 
Act  are  to  have  the  same  meanings  as  those  attached  by 
the  Act  of  1882  to  similar  expressions  used  therein. 

4.  A  fine  received  on  the  grant  of  a  lease  under  any 
power  conferred  by  the  Act  of  1882  is  to  be  deemed  capital 
money  arising  under  that  Act. 

As  to  leasing  powers,  see  ss.  4,  6 — 12  of  the  Act  of  1882  ;  and  as  to 
the  sources  whence  capital  money  may  arise,  ante,  p.  14. 

Capital  money  must  be  paid  either  to  the  trustees  of  the  settlement 
or  into  Court,  s.  22  (1)  of  the  Act  of  1882. 

5. — (1.)  The  notice  required  by  section  forty-five  of  the 
Act  of  1882  of  intention  to  make  a  sale,  exchange,  partition, 
or  lease  may  be  notice  of  a  general  intention  in  that  behalf. 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of 
the  settlement,  to  furnish  to  him  such  particulars  and 
information  as  may  reasonably  be  required  by  him  from 
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time  to  time  with  reference  to  sales,  exchanges,  partitions,       §  5. 
or  leases  effected,  or  in  progress,  or  immediately  intended,  partition, 

(3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  °*^£  be 
notice  either  in  any  particular  case,  or  generally,  and  may 
accept  less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as  well 
as  to  a  notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of  which 
objection  has  been  taken  before  the  passing  of  this  Act,  is 
not  made  sufficient  by  virtue  of  this  Act. 

This  section  has  been  fully  considered  in  connection  with  s.  45  of 
the  Act  of  1882,  see  ante,  p.  138. 

6. — (1.)  In  the  case  of  a  settlement  within  the  meaning       §  Q. 
of  section  sixty-three  of  the  Act  of  1882,  any  consent  not  Ag  to  con_ 
required  by  the  terms  of  the  settlement  is  not  by  force  of  sents  of 
anything  contained  in  that  Act  to  be  deemed  necessary  to  i^n 
enable  the  trustees  of  the  settlement,  or  any  other  person, 
to  execute  any  of  the  trusts  or  powers  created  by  the  settle- 
ment. 

(2.)  In  the  case  of  every  other  settlement,  not  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882,  where 
two  or  more  persons  together  constitute  the  tenant  for  life 
for  _the  purposes  of  that  Act,  then,  notwithstanding  any- 
thing contained  in  subsection  (2.)  of  section  fifty-six  of 
that  Act,  requiring  the  consent  of  all  those  persons,  the 
consent  of  one  only  of  those  persons  is  by  force  of  that 
section  to  be  deemed  necessary  to  the  exercise  by  the 
trustees  of  the  settlement,  or  by  any  other  person,  of  any 
power  conferred  by  the  settlement  exerciseable  for  any 
purpose  provided  for  in  that  Act. 

(3.)  This  section  applies  to  dealings  before,  as  well  as 
after,  the  passing  of  this  Act. 

The  first  sub-section  gets  rid  of  the  difficulties  raised  in  Re  Earle  Sub-s.  1. 
and  n'ebstcr's  Contract,  24  Ch.  D.  144,  and  Taylor  v.  Poncia,  25  Ch.  D. 
646.     See  also  the  observations  of  Mr.  Justice  North  in  Re  Harding's 
Estate  [1891],  1  Ch.  60  ;  and  note  to  s.  63,  ante. 

By  s.  2  (6)  of  the  Act  of  1882  it  i.«  declared  that  all  persons  Sub-s.  2. 
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§  6.  entitled  concurrently  for  their  lives  shall  together  constitute  the  tenant 
for  life  for  the  purposes  of  the  Act ;  and  accordingly  the  consent  of  all 
such  persons  would  have  been  necessary,  but  for  this  section,  in  order 
to  enable  the  trustees  to  exercise  any  of  the  powers  conferred  upon 
them  by  the  settlement. 

§  7.  7.  With   respect   to   the  powers   conferred  hy  section 


Powers  sixty-three  of  the  Act  of  1882,  the  following  provisions  are 

given  by  to  have  effect : — 

exercised  (i-)  Those  powers  are  not  to  he  exercised  without 

,only  wifth  the  leave  of  the  Court. 

leave  of 

the  Court  (ii.)  The  Court  may  by  order,  in  any  case  in  which 

it  thinks  fit,  give  leave  to  exercise  all  or  any 
of  those  powers,  and  the  order  is  to  name 
the  person  or  persons  to  whom  leave  is  given. 

(iii.)  The  Court  may  from  time  to  time  rescind,  or 
vary,  any  order  made  under  this  section,  or 
may  make  any  new  or  further  order. 

(iv.)  So  long  as  an  order  under  this  section  is  in 
force,  neither  the  trustees  of  the  settlement, 
nor  any  person  other  than  a  person  having 
the  leave,  shall  execute  any  trust  or  power 
created  hy  the  settlement,  for  any  purpose 
for  which  leave  is  by  the  order  given,  to 
exercise  a  power  conferred  by  the  Act  of 
1882. 

(v.)  An  order  under  this  section  may  be  registered 
and  re -registered,  as  a  lis  pendens,  against 
the  trustees  of  the  settlement  named  in  the 
order,  describing  them  on  the  register  as 
"  Trustees  for  the  purposes  of  the  Settled 
Land  Act,  1882." 

(vi.)  Any  person  dealing  with  the  trustees  from  time 
to  time,  or  with  any  other  person  acting 
under  the  trusts  or  powers  of  the  settlement, 
is  not  to  be  affected  by  an  order  under  this 
section,  unless  and  until  the  order  is  duly 
registered,  and  when  necessary  re-registered 
as  a  lis  pendens. 
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(vii.)  An  application  to  the  Court  under  this  section       §  7. 
may  be  made  by  the  tenant  for  life,  or  by 
the   persons  who    together  constitute    the 
tenant  for  life,  within  the  meaning  of  sec- 
tion sixty-three  of  the  Act  of  1882. 
(viii.)  An  application  to  rescind  or  vary  an  order,  or 
to  make  any  new  or  further  order  under  this 
section,  may  be  made  also  by  the  trustees  of 
the  settlement,  or  by  any  person  beneficially 
interested  under  the  settlement. 

(ix.)  The  person  or  persons  to  whom  leave  is  given 
by  an  order  under  this  section,  shall  be 
deemed  the  proper  person  or  persons  to 
exercise  the  powers  conferred  by  section 
sixty-three  of  the  Act  of  1882,  and  shall 
have,  and  may  exercise  those  powers 
accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which 
has  taken  place  before  the  passing  of  this 
Act,  under  any  trust  or  power  to  which 
this  section  applies. 

The  effect  of  this  section  coupled  with  the  first  siib-section  of  the   Effect  of 
preceding  section  is  to  restore  to  the  trustees  for  sale  the  unfettered  section, 
exercise  of  the  powers  conferred  upon  them  by  the  settlement,  unless 
an  order  is  obtained  giving  the  tenant  for  life  or  some  other  person 
leave   to  exercise  the  statutory  powers,  and  unless  such  order  is 
registered,  and  if  necessary  re-registered  as  a  Us  pen-dens. 

The  Court  has  a  discretion  as  to  making  an  order  under  this 
section,  but  in  simple  cases,  where  there  are  no  interests  subsisting 
prior  to  the  interest  of  the  tenant  for  life,  he  is  the  proper  person  to 
be  entrusted  with  the  conduct  of  a  sale  :  Re  Earding's  Estate  [1891], 
1  Ch.  60. 

A  Us  pendens  does  not  bind  a  purchaser  or  mortgagee  unless  re- 
registered every  five  years,  2  &  3  Viet.  c.  11.  s.  7 ;  and  accordingly 
the  search  need  only  be  carried  back  for  five  years  prior  to  a  pur- 
chase. 

The  fifth  sub-section  enables  the  order  to  be  registered  only 
against  the  trustees  of  the  settlement  named  in  the  order.  If,  there- 
fore, new  trustees  are  appointed  a  fresh  order  should  be  obtained  and 
registered  against  them. 
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§  7.  In  the  case  of  laud  within  the  jurisdiction  of  the  Counties  Palatine, 

"  the  registration  of  Us  pendens  may  be  effected  in  the  local  registries, 
18  &  19  Viet.  c.  15,  s.  3  ;  and  a  search  should  therefore  be  made  there 
when  such  land  is  sold  by  trustees  for  sale. 

§  8.  8.  For  the  purposes  of  the  Act  of  1882,  the  estate  of  a 


Curtesy  to    tenant  by  the  curtesy  is  to  be  deemed  an  estate  arising 
be  deemed    urujer  a  settlement  made  by  his  wife. 

to  arise  rf 

Sees'  58  W  viii'  of  the  Act  of  1882>  wMch  confers  on  a  tenant 


by  the  curtesy  the  powers  of  a  tenant  for  life. 


THE 
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50  &  51  VICT.  c.  30. 

An  Act  to  amend  the  Settled  Land  Act  (1882). 

[23rd  August,  1887.] 

WHEEEAS  by  the  twenty-first  section  of  the  Settled  Land  4»  &  46 
Act,  1882  (in  this  Act  referred  to  as  the  Act  of  1882),  it  is 
provided  that  capital  money  arising  under  that  Act  may  be 
applied   in   payment  for   any  improvement  by  that  Act 
authorised. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  the  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : 

1.  Where  any  improvement  of  a  kind  authorised  by  the       §  1. 
Act  of  1882,  has  been  or  may  be  made  either  before  or  after  Amend_ 

the    passing   of  this   Act,    and   a    rentcharge,    whether  mentof 

,    v      ,  '   ,  .  s.  21  of  the 

temporary  or  perpetual,  has  been  or  may  be  created  in  pur-  gettied 


suance  of  any  Act  of  Parliament,  with  the  object  of  paying  *f™*  Act> 
off  any  moneys  advanced  for  the  purpose  of  defraying  the 
expenses  of  such  improvement,  any  capital  money  expended 
in  redeeming  such  rentcharge,  or  otherwise  providing  for 
the  payment  thereof,  shall  be  deemed  to  be  applied  in  pay- 
ment for  an  improvement  authorised  by  the  Act  of  1882. 

See  note  to  s.  21  of  the  Act  of  1882  where  the  effect  of  this  section 
is  considered. 

2.  An    improvement    in    payment   for  which    capital       §  2. 
money  is  applied  or  deemed  to  be  applied  under  the  pro-  Section  28 
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§  2. 


of  Settled 
Land  Act, 
1882,  to 
apply  to 
improve- 
ments 
within 
preceding 
section. 


§3. 


title. 


visions  of  the  preceding  section  shall  be  deemed  to  be  an 
improvement  within  the  meaning  of  section  twenty-eight  of 
the  Act  of  1882,  and  the  provisions  of  such  last-mentioned 
section  shall,  so  far  as  applicable,  be  deemed  to  apply  to 
such  improvement. 

See  note  to  s.  28,  of  the  Act  of  1882.  —  Drainage  is  the  improve- 
ment most  frequently  effected  by  the  creation  of  such  a  rent-charge 
as  is  mentioned  in  the  first  section  ;  and  the  provisions  of  s.  28  of  the 
Act  of  1882  relating  to  maintenance  repairs  and  insurance  seems 
scarcely  applicable  to  such  a  case.  See  Re  Lord  Sudeley's  Settled 
Estates,  37  Ch.  D.  123. 

3.  This  Act  shall  be  construed  as  one  with  the  Settled 
Land  Act,  1882,  and  the  Settled  Land  Act,  1884,  and  may 
be  cited  together  with  those  Acts  as  the  Settled  Land  Acts, 
1882  to  1887,  and  separately  as  the  Settled  Land  Acts 
(Amendment)  Act,  1887. 


THE 

SETTLED    LAND   ACT,    1889. 

52  &  53  VICT.  c.  36. 

An  Act  to  amend  the  Settled  Land  Act,  1882. 

[12th  August,  1889.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  shall  be  construed  as  one  with  the  Settled       §  1. 
Land  Acts,  1882  to  1887,  and  may  be  cited  together  with  construc- 
those  Acts  as  the  Settled  Land  Acts,  1882  to  1889,  and  tion  and 
separately  as  the  Settled  Land  Act,  1889. 

2.  Any  building  lease,  and  any  agreement  for  granting       §  2. 
building  leases,  under  the  Settled  Land  Act,  1882,  may  Option  of 
contain  an  option,  to  be  exercised  at  any  time  within  an  purchase  in. 
agreed  number  of  years  not  exceeding  ten,  for  the  lessee  to  ^^  ' 
purchase  the  land  leased  at  a  price  fixed  at  the  time  of  the  45  &  46 
making  of  the  lease  or  agreement  for  the  lease,  such  price  ^ lct' c<  38> 
to  be  the  best  which  having  regard  to  the  rent  reserved  can 
reasonably  be  obtained,  and  to  be  either  a  fixed  sum  of 
money  or  such  a  sum  of  money  as  shall  be  equal  to  a  stated 
number  of  years  purchase  of  the  highest  rent  reserved  by 

the  lease  or  agreement. 

The  general  power  of  leasing  is  conferred  by  s.  G  of  the  Act  of 
1882,  and  the  special  regulations  as  to  building  leases  are  contained 
in  s.  8  of  the  same  Act.  If  and  when  the  lessee  exercises  the  option 
of  purchase,  the  transaction  is,  it  is  conceived,  for  all  purposes  a  sale 
under  the  powers  of  the  Acts ;  and  accordingly  the  tenant  for  life  can 
convey  the  land  by  virtue  of  s.  20  of  the  principal  Act.  A  successor 
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§  2.  in  title  of  the  tenant  for  life  who  granted  the  lease  can  execute  such 
a  conveyance  under  s.  6  of  the  Act  of  1890.  The  expression  "  the 
highest  rent  reserved  by  the  lease  or  agreement "  refers  to  the  power 
of  reserving  in  a  building  lease  a  peppercorn  or  nominal  or  other 
rent  less  than  the  rent  ultimately  payable  for  the  first  five  years  or 
any  less  part  of  the  term.  Act  of  1882,  s.  8  (2). 

§  3.  3.  Such  price  when  received  shall  for  all  purposes  be 

Price  to  be   capital  money  arising  under  the  Settled  Land  Act,  1882. 

capital 

money.  The  price  must  accordingly  be  paid  either  to  the  trustees  of  the 

settlement  or  into  Court.  Act  of  1882,  s.  22  (1). 


THE 

SETTLED    LAND    ACT,    1890. 

53  &  54  VICT.  c.  69. 

An  Act  to  amend  the  Settled  Land  Acts,  1882  to  1889. 

[18th  August,  1890.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1890.       g  j. 

2.  The  Settled  Land  Acts,  1882  to  1889,  and  this  Act  ~ 

'  Short  title. 

are  to  be  read  and  construed  together  as  one  Act,  and  may       c  o 
be  cited  as  the  Settled  Land  Acts,  1882  to  1890. 

3.  Expressions  used  in  this  Act  are  to  have  the  same  construed 
meanings  as  those  attached  by  the  Settled  Land  Acts,  together- 
1882  to  1889,  to  similar  expressions  used  therein.  °  **. 


Interpre- 

Definitions.  tation< 

4.  —  (1.)  Every  instrument  whereby  a  tenant  for  life,  in       §  4. 
consideration  of  marriage  or  as  part  or  by  way  of  any  Instrument 
family  arrangement,  not  being  a  security  for  payment  of  in  con- 
money  advanced,  makes   an   assignment  of  or   creates  a  ofmar-0n 
charge  upon  his  estate  or  interest  under  the  settlement  is  ria8e>  &c-> 
to  be  deemed  one  of  the  instruments  creating  the  settle-  of  the  set- 
ment,  and  not  an  instrument  vesting  in  any  person  any  tlement< 
right  as  assignee  for  value  within  the  meaning  or  opera-  yLt  c.  38. 
tiou  of  section  fifty  of  the  Act  of  1882. 
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§  4.  (2.)  This  section  is  to  apply  and  have  effect  with  respect 

to  every  disposition  before  as  well  as  after  the  passing  of 
this  Act,  unless  inconsistent  with  the  nature  or  terms  of 
the  disposition. 

This  section  includes  Loth  "  assignments  "  and  "  charges  "  of  the 
estate  or  interest  of  the  tenant  for  life.  As  regards  the  latter, 
the  effect  of  considering  the  instrument  which  creates  the  charge  as 
part  of  the  settlement,  is  to  enable  the  tenant  for  life  to  convey  the 
settled  land  freed  from  the  charge  under  s.  20  (2)  of  the  Act  of  1882, 
and  without  the  consent  mentioned  in  s.  50  (3)  ;  but  if  there  is 
an  absolute  assignment  of  the  life  interest  the  effect  of  the  section 
is  to  confer  on  the  assignee  the  powers  of  the  Act.  The  main 
object  of  the  .section  seems  to  be  to  enable  a  tenant  for  life  on  his 
marriage  to  charge  his  estate  with  pin  money  for  his  wife,  without 
clogging  the  subsequent  exercise  of  his  statutory  powers  by  imposing 
on  him  the  necessity  of  obtaining  her  consent.  See  Key  &  Elphin- 
stone's  Precedents,  ii.  674,  3rd  ed. 

It  will  be  observed  that  the  section  applies  only  to  tenants  for  life 
and  does  not  extend  to  "persons  having  the  powers  of  a  tenant  for 
life." 

Exchanges. 
§  5.  5.  On  an  exchange  or  partition  any  easement,  right,  or 

Creation  f  Priyileoe  °f  anJ  ^n(^  may  ke  Deserved  or  may  be  granted 
over  or  in  relation  to  the  settled  land  or  any  part  thereof, 
or  other  land  or  an  easement,  right,  or  privilege  of  any  kind 
may  be  given  or  taken  in  exchange  or  on  partition  for  land 
or  for  any  other  easemeut,  right,  or  privilege  of  any  kind. 

See  note  to  s.  20  of  the  Act  of  1882  where  tliis  section  is  con- 
sidered. 


easements 
on  ex- 
change or 
partition. 


§6. 


Power  to 
complete 
predeces- 
sor's con- 
tract. 


Completion  of  Contracts. 

6.  A  tenant  for  life  may  make  any  conveyance  which 
is  necessary  or  proper  for  giving  effect  to  a  contract  entered 
into  by  a  predecessor  in  title,  and  which  if  made  by 
such  predecessor  would  have  been  valid  as  against  his 
successors  in  title. 

Where  a  lessee  exercises  an  option  of  purchase  conferred  upon  him 
in  pursuance  of  the  Act  of  1889,  after  the  death  of  the  original 
tenant  for  life,  any  successor  in  title  can  by  virtue  of  this  section 
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convey  the  settled  land  to  the  lessee.     It  seems  opan  to  question        §  6. 
whether  he  could  have  done  so  without  this  express  power.  As  to  the 
powers  of  the  principal  Act  there  can  be  little  doubt  that,  having 
regard  to  s.  31  (2),  this  enactment  was  unnecessary. 

Leases. 

7.  A  lease  for  a  term  not  exceeding  twenty- one  years  at       §  7. 
the  best  rent  that  can  be  reasonably  obtained  without  fine,  provision 
and  whereby  the  lessee  is  not  exempted  from  punishment  £s  to  leases 
for  waste,  may  be  made  by  a  tenant  for  life —  years. 

(i.)  Without  any  notice  of  an  intention  to  make  the 
same  having  been  given  under  section  forty- 
five  of  the  Act  of  1882  ;  and  «  &  46 
(ii.)  Notwithstanding  that  there  are  no  trustees  of  the 
settlement  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890 ;  and 

(iii.)  By  any  writing  under  hand  only  containing  an 
agreement  instead  of  a  covenant  by  the  lessee 
for  payment  of  rent  in  cases  where  the  term 
does  not  extend  beyond  three  years  from  the 
date  of  the  writing. 

The  words  '•'  whereby  the  lessee  is  not  exempted  from  punishment  Waste, 
for  waste  "  introduce  a  very  important  qualification  of  the  power 
conferred  by  this  section,  and  render  clause  iii.  almost  if  not  wholly 
inoperative.  If  the  proviso  had  been  that  the  lessee  should  not  be 
expressly  exempted  &c.  or  that  he  should  not  be  exempted  from  punish- 
ment for  committing  waste,  permissive  waste  would  not  have  been 
included  in  the  prohibition  :  see  Doev.  Bettison,  12  East,  305  ;  Doe  v. 
Stephens,  6  Q.  B.  208.  But  there  appears  to  be  nothing  to  limit  the 
generality  of  the  words  :  see  Yellou-ly  v.  Gower,  11  Ex.  274.  The 
lessee  therefore  must  in  all  cases  where  this  power  is  exercised  cove- 
nant or  agree  to  keep  the  premises  in  repair  and  no  provision  can  be 
inserted  whereby  the  commission  or  permission  of  waste  is  expressly 
or  impliedly  authorised.  See  Sugclen  on  Powers,  788  ;  3  Dav.  504. 

8.  In  a  mining  lease —  §  8. 
(i.)  The  rent  may  be  made  to  vary  according  to  the  provision 

price  of  the  minerals  or  substances  gotten,  or  as  to 

„    ,  mining 

any  ot  them  :  lcases. 

(ii.)  Such  price  may  be  the  saleable  value,  or  the  price 
C.S.L.A.  o 
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§8. 


§9. 


Power  to 
reserve  a 
rentcharge 
on  a  grant 
in  fee 
simple. 


44&45 
Viet.  c.  41. 


or  value  appearing  in  any  trade  or  market  or 
other  price  list  or  return  from  time  to  time,  or 
may  be  the  marketable  value  as  ascertained  in 
any  manner  prescribed  by  the  lease  (including 
a  reference  to  arbitration),  or  may  be  an  ave- 
rage of  any  such  prices  or  values  taken  during 
a  specified  period. 

See  note  to  s.  9  of  the  Act  of  1882,  ante,  p.  57. 

9.  Where,  on  a  grant  for  building  purposes  by  a  tenant 
for  life,  the  land  is  expressed  to  be  conveyed  in  fee  simple 
with  or  subject  to  a  reservation  thereout  of  a  perpetual 
rent  or  rentcharge,  the  reservation  shall  operate  to  create 
a  rentcharge  in  fee  simple  issuing  out  of  the  land  con- 
veyed, and  having  incidental  thereto  all  powers  and 
remedies  for  recovery  thereof  conferred  by  section  forty- 
four  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
and  the  rentcharge  so  created  shall  go  and  remain  to  the 
uses  on  the  trusts  and  subject  to  the  powers  and  pro- 
visions which,  immediately  before  the  conveyance,  were 
subsisting  with  respect  to  the  land  out  of  which  it  is 
reserved. 

This  section  does  not  confer  on  the  tenant  for  life  any  power  which 
he  did  not  previously  possess,  it  merely  attaches  the  statutory  powers 
and  remedies  to  the  rent-charge  when  it  is  reserved,  and  settles  it  by 
reference  to  the  limitations  of  the  settlement.  See  s.  10  of  the  Act 
of  1882,  which  provides  that  the  Court  may  in  special  cases  sanction 
such  a  grant.  It  will  be  observed  that  the  section  does  not  extend 
to  a  grant  by  a  "  person  having  the  powers  of  a  tenant  for  life,"  which 
seems  to  be  a  serious  omission. 

The  better  course  would  ceem  to  be  to  reserve  the  rent-charge 
generally,  as  in  the  case  of  an  ordinary  lease,  and  thereupon  by  force 
of  this  statute  the  person  entitled  for  the  time  being  under  the  settle- 
ment to  the  receipt  of  the  rent-charge  will  have  all  the  remedies 
conferred  by  s.  44  of  the  Conveyancing  Act.  Those  remedies  are  : — 
(1.)  If  the  rent-charge  is  in  arrear  for  twenty-one  days,  to 

distrain. 
(2.)  If  it  is  in  arrear  for  forty  days,  to  enter  on  the  land  and 

receive  the  profits  thereof. 
(3.)  In  the  like  case  to  limit  a  term  to  trustees  upon  trust  by 
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sale,  mortgage  or  demise  to  raise  and  pay  the  rent-charge        §  9. 
and  all  arrears  thereof. 


It  is  usual  in  a  grant  of  this  description  to  insert  a  covenant  by   Covenant 
the  purchaser  to  pay  the  rent-charge.     There  is  nothing  in  this  *or  P*?" 
section  to  give  the  benefit  of  this  covenant  to  the  persons  entitled 
from  time  to  time  to  the   rent-charge,  and  it  should  therefore   be 
expressed  to  be  entered  into  with  a  the  tenant  for  life  and  his  suc- 
cessors in  title."      The  liability  on  such  a  covenant  runs  with  the 
land  so  as  to  bind  successive  owners  so  long  as  they  are  in  possession. 
Thomas  v.  Sylvester,  L.  E.  8  Q.  B.  368  ;   Re  Blackburn  and  District 
Benefit  Building  Society,  42  Ch.  D.  343;  Searle  v.  CW;e,43Ch.  D.  519. 


Mansion  and  Park. 
10. — (1.)  Froinand  after  the  passing  of  this  Act  section      g  10. 


mansion. 


fifteen  of  the  Act  of  1882,  relating  to  the  sale  or  leasing  Restriction 
of  the  principal  mansion  house,  shall  be  and  the  same  is  on  ^l6  of 

*  x 

hereby  repealed. 

(2.)  Notwithstanding  anything  contained  in  the  Act  of 
1882,  the  principal  mansion  house  (if  any)  on  any  settled 
land,  and  the  pleasure  grounds  and  park  and  lands  (if 
any)  usually  occupied  therewith,  shall  not  be  sold,  ex- 
changed, or  leased  by  the  tenant  for  life  without  the  con- 
sent of  the  trustees  of  the  settlement  or  an  order  of  the 
Court. 

(3.)  Where  a  house  is  usually  occupied  as  a  farmhouse, 
or  where  the  site  of  any  house  and  the  pleasure  grounds  and 
park  and  lands  (if  any)  usually  occupied  therewith  do  not 
together  exceed  twenty-five  acres  in  extent,  the  house  is 
not  to  be  deemed  a  principal  mansion  house  within  the 
meaning  of  this  section. 

See  note  to  s.  15  of  the  Act  of  1882,  ante,  p.  69. 


The  Raising  of  Money. 

11. — (1.)  Where  money  is  required  for  the  purpose  of      g  n 
discharging  an  incumbrance  on  the  settled  laud  or  part  Power  to 
thereof,  the  tenant  for  life  may  raise  the  money  so  required,  raise 
and  also  the  amount  properly  required  for  payment  of  the  mortgage'. 

o  2 
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costs  of  tliD  transaction  on  mortgage  of  the  settled  land,  or 
of  any  part  thereof,  by  conveyance  of  the  fee-simple  or 
other  estate  or  interest  the  subject  of  the  settlement,  or 
by  creation  of  a  term  of  years  in  the  settled  land,  or 
any  part  thereof,  or  otherwise,  and  the  money  so  raised 
shall  be  capital  money  for  that  purpose,  and  may  be  paid 
or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include  any 
annual  sum  payable  only  during  a  life  or  lives  or  during 
a  term  of  years  absolute  or  determinable. 

"  Settled  land  "  is  defined  by  s.  2  (3)  of  the  Act  of  1832  to  be 
"  land  and  any  estate  or  interest  therein  which  is  the  subject  of 
settlement,"  and  it  would,  therefore,  seem  reasonably  clear  that  the 
words  :t  incuinbrance  on  the  settled  land"  do  not  include  a  mortgage 
or  charge  having  priority  to  the  settlement.  In  other  words,  when 
an  equity  of  redemption  is  the  subject  of  a  settlement,  there  is  no 
power  under  this  section  to  raise  money  for  the  discharge  of  the 
paramount  mortgage.  The  terms  of  a.  20  of  the  Act  of  1882,  which 
defines  the  effect  and  operation  of  the  mortgage  deed,  support  this 
view  ;  for  the  deed  is  only  effectual  to  pass  the  land  conveyed  subject 
to  and  with  the  exception  of  all  estates,  interests,  and  charges  having 
priority  to  the  settlement. 

The  tenant  for  life  has,  under  the  Act  of  1882,  power  to  raise 
money  on  mortgage  only  for  enfranchisement,  or  for  equality  of 
exchange  or  partition,  s.  18.  Compare  with  this  section  the  pro- 
visions of  s.  5  of  the  Act  of  1882,  enabling  the  tenant  for  life  to 
transfer  an  incunibrance  from  one  part  of  the  settled  land  to  another. 
As  all  the  Settled  Land  Acts  are  to  be  "  read  and  construed  together 
as  one  Act "  (Act  of  1890,  s.  2),  it  seems  that  the  power  here  conferred 
on  the  tenant  for  life  may  be  exercised  by  any  of  the  persons  having 
the  powers  of  a  tenant  for  life  under  s.  58  of  the  Act  of  1882  ;  and 
that  the  protection  afforded  to  mortgagees  by  s.  40  of  that  Act  extends 
to  a  mortgagee  advancing  money  under  this  section. 

The  money  raised  being  capital  money  must  be  paid  either  to  the 
trustees  of  the  settlement  or  into  Court  (Act  of  1882,  s.  22  (1)  )  ;  and 
subject  to  its  application  for  the  special  purpose  hereby  authorized 
may  be  invested  or  applied  in  any  of  the  modes  specified  in  s.  21  of 
the  same  Act. 

The  tenant  for  life  will,  in  general,  have  to  enter  into  a  personal 
covenant  for  the  payment  of  the  money  to  be  raised  ;  and  in  such  a 
case  a  clause  should  be  inserted  in  the  mortgage  providing  that  as 
between  the  tenant  for  life  and  his  estate  on  the  one  haivl,  and  the 
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settled  laud  on  the  other,  the  latter  shoxild  be  primarily  liable  for  the       §  11. 
payment  of  the  mortgage  debt. 

Dealings  as  between  Tenant  for  Life  and  the  Estate. 

12.  Where  a  sale  of  settled  land  is  to  be  made  to  the      §  12. 
tenant  for  life,  or  a  purchase  is  to  be  made  from  him  of  provjsjon 
land  to  be  made  subject  to  the  limitations  of  the  settle-  enaHing 
ment,  or  an  exchange  is  to  be  made  with  him  of  settled  wj'tu  tenant 
laud  for  other  land,  or  a  partition  is  to  be  made  with  him  forlife- 

of  land  an  undivided  share  whereof  is  subject  to  the 
limitations  of  the  settlement,  the  trustees  of  the  settle- 
ment shall  stand  in  the  place  of  and  represent  the  tenant 
for  life,  and  shall,  in  addition  to  their  powers  as  trustees, 
have  all  the  powers  of  the  tenant  for  life  in  reference  to 
negotiating  and  completing  the  transaction. 

Before  the  Settled   Land  Act  came  into  operation   the  powers  Tenant  for 
thereby  conferred  upon  the  tenant  for  life  were  generally  vested  in  ^e  anc* 
trustees,  who  were  free  to  deal  with  the  tenant  for  life  as  if  he  were  a 
stranger.     Such  express  powers  are  now  seldom  given  to  trustees, 
and  inconvenience  was  in  some  cases  caused  by  the  absence  of  any 
power  to  cany  out  transactions  between  the  tenant  for  life  and  the 
i-.-tate.     This  is  now  rectified  by  putting  the  trustees  of  the  settlement 
in  the  place  of  the  tenant  for  life  when  the  transaction  takes  place 
between  him  in  the  character  of  tenant  for  life,  and  him  as  a  party 
outside  the  settlement. 

The  trustees  take  the  powers  of  the  tenant  for  life  so  far  as  they 
may  be  required  for  negotiating  and  completing  the  transaction. 
Thus,  for  example,  if  a  sale  of  a  piece  of  the  settled  land  is  to  be 
made  to  the  tenant  for  life,  the  trustees  will  be  able  to  convey  the 
land  and  to  receive  the  purchase-money,  but  when  it  has  been 
received  the  powers  of  the  tenant  for  life  again  vest  in  him,  and  he 
can  prescribe  the  manner  in  which  the  money  is  to  be  invested  or 
applied  by  the  trustees. 

This  suction  has  not  been  extended  to  any  other  limited  owners  Other 
besides  the  tenant  for  life  ;  and  as  it  does  not  confer  any  power  upon 
him,  s.  58  of  the  Act  of  1882  has  no  application. 

Application  of  Capital  Money. 

13.  Improvements  authorized  by  the  Act  of  1882  shall      §  13. 

include  the  following  ;  namely,  Applica- 

tion 
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(i.)  Bridges; 

(ii.)  Making  any  additions  to  or  alterations  in  build- 
ings reasonably  necessary  or  proper  to  enable 
the  same  to  be  let ; 

(iii.)  Erection  of  buildings  in  substitution  for  buildings 
within  an  urban  sanitary  district  taken  by  a 
local  or  other  public  authority,  or  for  buildings 
taken  under  compulsory  powers,  but  so  that 
no  more  money  be  expended  than  the  amount 
received  for  the  buildings  taken  and  the  site 
thereof ; 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on 
the  settled  land  :  Provided  that  the  sum  to  be 
applied  under  this  sub-section  shall  not  exceed 
one-half  of  the  annual  rental  of  the  settled 
land. 

See  note  to  s.  25  of  the  Act  of  1882,  where  this  section  is  con- 
sidered. 

14.  All  or  any  part  of  any  capital  money  paid  into  Court 
may,  if  the  Court  thinks  fit,  be  at  any  time  paid  out  to  the 
trustees  of  the  settlement  for  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890. 

This  section  reverses  the  decision  in  Cookes  v.  Cooltes,  34  Ch.  D. 
498.  See  s.  32  of  the  Act  of  1882,  which  relates  to  money  in  Court 
under  the  Lands  Clauses  Consolidation  Acts,  and  the  note  thereto. 


order  pay- 
ment for 
improve- 
ments 
executed. 


15.  The  Court  may,  in  any  case  where  it  appears  proper, 
Court  may  make  an  order  directing  or  authorizing  capital  money  to 
be  applied  in  or  towards  payment  for  any  improvement 
authorized  by  the  Settled  Land  Acts,  1882  to  1890,  not- 
withstanding that  a  scheme  was  not,  before  the  execution 
of  the  improvement,  submitted  for  approval,  as  required 
by  the  Act  of  1882,  to  the  trustees  of  the  settlement  or  to 
the  Court. 

Like  the  preceding  section,  this  is  the  legislative  reversal  of  a 
judicial  decision.  See  Ke  Hotchkin's  Settled  Estates,  35  Ch.  D.  41. 
See  also  note  26  of  the  Act  of  1882,  where  it  is  pointed  out  that  the 
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present  section  does  not  authorize  the  trustees  of  the  settlement  to       §  15. 
apply  capital  money  without  having  a  scheme  submitted  for  the    " 
execution  of  the  improvement  before  the  work  was  commenced. 

Trustee*. 

16.  Where  there  are  for  the  time  being  no  trustees  of      g  16. 
the  settlement  within  the  meaning  and  for  the  purposes  of 
the  Act  of  1882,  then  the  following  persons  shall,  for  the  for  the 
purposes  of  the  Settled  Land  Acts,  1882   to   1890,   be  ReTct. 
trustees  of  the  settlement ;  namely, 

(i.)  The  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees,  with  power  of 
or  upon  trust  for  sale  of  any  other  land  com- 
prised in  the  settlement  and  subject  to  the 
same  limitations  as  the  land  to  be  sold,  or 
with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or,  if  there  be 
no  such  persons,  then 

(ii.)  The  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees  with  future 
power  of  sale,  or  under  a  future  trust  for  sale 
of  the  laud  to  be  sold,  or  with  power  of  con- 
sent to  or  approval  of  the  exercise  of  such  a 
future  power  of  sale,  and  whether  the  power  or 
trust  takes  effect  in  all  events  or  not. 

It  is  difficult  to  see  how  two  pieces  of  land,  one  held  upon  trust  Trust  for 
for  sale,  the  other  not  so  held,  can  be  subject  to  the  same  limitations,  sale  of 
yet  this  is  implied  in  sub-s.   i.     There  is,  however,   no  similar  °          '"' ' 
difficulty  in  the  case  of  a  power  of  sale.     The  whole  estate  may  be 
settled  together,  but  part  of  it  may  be  excluded  from  the  power  of 
sale  ;  and  in  that  case,  which  but  rarely  occurs,  the  trustees  are  by 
this  section  trustees  of  the  settlement  for  the  whole,  and  not  merely 
for  that  part  subject  to  the  power. 

The  second  sub-section  deals  with  a  much  more  common  case,  viz.,  Future 
where  there  is  a  future  power  of,  or  trust  for  sale,  as,  for  example,   power  of 
a  devise  to  trustees  upon  trust  for  the  testators  widow  during  her  ^  e' 
life,  and  on  her  death  upon  trust  to  sell  and  divide  the  proceeds 
between  his  children.     In  such  a  case  the  trustees  would  be  under 
this  section  trustees  of  the  sett!cment  during  the  lifetime   of  the 
widow. 
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The  prsition  of  the  tiustees  referred  to  in  this  sectkn  dip  ends  en 
whether  there  are  other'  trastees  of  the  settlement  in  existence  cr 
not ;  and  it  is  clear  that  they  may  at  any  tim»  l>e  displaced  by  an 
appointment  of  trustees  under  s.  38  of  the  Act  of  1882,  or  under  the 
next  succeeding  section  of  this  Act  where  it  is  applicable. 

The  personal  representatives  of  the  last  surviving  or  continuing 
trustees  appointed  by  the  Court  are,  under  s.  38  (2)  of  the  Act  of 
1882,  declared  to  be  trustees  of  the  settlement  "until  the  appoint- 
ment of  new  trustees  ;"  and  it  is  conceived  that  the  existence  of  such 
personal  representatives  in  the  case  that  has  been  put  excludes  the 
operation  of  the  present  section. 

The  words  in  this  section  "  the  land  to  be  sold"  create  a  difficulty, 
and  it  has  been  suggested  that  they  limit  the  section  to  cases  of  con- 
templated sale.  See  34  Sol.  Journ.,  p.  812.  It  is  submitted,  how- 
ever, that  this  is  not  so,  for  the  trustees  of  the  settlement  if  they  are 
appointed  at  all  exist  for  all  the  purposes  of  the  Act,  and  it  woiild 
be  unreasonable  to  construe  the  words  "to  be  sold"  as  importing  a 
condition  precedent  to  the  appointment  of  the  trustees,  when  they 
may  be  read  as  words  of  mere  description,  to  indicate  the  land  which 
may  require  to  be  sold,  but  which  is  not  saleable  under  the  po\vers 
of  the  settlement. 

17. — (1.)  All  the  powers  and  provisions  contained  in 
the  Conveyancing  and  Law  of  Property  Act,  1881,  wilh 
reference  to  the  appointment  of  new  trustees,  and  the  dis- 
charge and  retirement  of  trustees,  are  to  apply  to  and 
include  trustees  for  the  purposes  of  the  Settled  Land  Acts, 
1882  to  1890,  whether  appointed  by  the  Court  or  hy  the 
settlement,  or  under  provisions  contained  in  the  settle- 
ment. 

(2.)  This  section  applies  and  is  to  have  effect  with  re- 
spect to  an  appointment  or  a  discharge  and  retirement  of 
trustees  taking  place  before  as  well  as  after  the  passing  of 
this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prejudice 
any  appointment  or  any  discharge  and  retirement  of 
trustees  effected  before  the  passing  of  this  Act  otherwise 
than  under  the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1881. 


See  note  to  s.  38  of  the  Act  of  1882,  p.  130,  where  this  section  is 
discr.ssed. 
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18.  The  provisions  of  section  eleven  of  the  Housing  of      §  18. 
the   Working  Classes  Act,   1885,  and  of  any  enactment  Extension 
which  may  be  substituted  therefor,  shall  have  effect  as  if  °*  nj{anmg 

of     1  ork- 

the  expression  "working  classes"  included  all  classes  of  ing  classes" 
persons  who  earn  their  livelihood  by  wages  or  salaries:  y^8^^ 
Provided  that  this  section  shall  apply  only  to  buildings  of 
a  rateable  value  not  exceeding  one  hundred  pounds  per 
annum. 

By  the  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Viet, 
c.  70),  which  received  the  royal  assent  on  the  same  day  as  the  Settled 
Land  Act  of  that  year,  the  Housing  of  the  "Working  Classes  Act, 
1885,  was  repealed,  and  s.  74  of  the  later  Act  was  in  effect  substituted 
for  s.  11  of  the  previous  Act,  ami  was  thus  amended  by  this  section 
from  the  first  moment  of  its  existence.  Section  74  of  the  Housing  of 
the  Working  Classes  Act,  1890,  so  far  as  it  relates  to  the  Settled 
Lund  Act,  is  in  the  following  terms  : — 

"74.  (1).  The  Settled  Land  Act,  1882,  shall  be  amended  as 
follows  : — 

(a.)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of  the  said 
Act  when  made  for  the  purpose  of  the  erection  on  such 
land  of  dwellings  for  the  working  classes  may  be  made  at 
such  price,  ,or  for  such  consideration,  or  for  such  rent,  as, 
having  regard  to  the  said  purpose,  and  to  all  the  circum- 
stances of  the  case,  is  the  best  that  can  be  reasonably 
obtained,  notwithstanding  that  a  higher  price,  considera- 
tion, or  rent  might  have  been  obtained  if  the  land  were 
sold,  exchanged  or  leased  for  another  purpose. 
(6.)  The  improvements  on  which  capital  money  may  be  expended, 
enumerated  in  section  twenty-five  of  the  said  Act,  and 
referred  to  in  section  thirty  of  the  said  Act,  shall,  in  addi- 
tion to  cottages  for  labourers,  farm  servants  and  artizans, 
whether  employed  on  the  settled  land  or  not,  include  any 
dwellings  available  for  the  working  classes  the  building  of 
which  in  the  opinion  of  the  Court  is  not  injurious  to  the 
estate." 

It  is  conceived  that  the  "  rateable  value  "  mentioned  in  p.  18,  suprn, 
is  that  of  the  land  with  the  buildings  thereon  ;  and  that  the  proviso 
fixes  the  limit  of  £100  rateable  value  only  with  reference  to  the  better 
class  of  workers  introduced  by  this  section.  As  regards  the  "  work- 
ing classes"  properly  so  called  there  is  no  such  limit. 

19.  The  registration  of  a  writ  or  order  affecting  land  Tower  to 

vacate 
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§  19.      may  be  vacated  pursuant  to  an  order  of  the  High  Court  or 
registra-       any  judge  thereof. 

tion  of 

writ.  This  section  is  an  Amendment  of  the  Land  Charges  Registration 

and  Searches  Act,  1888  (51  &  52  Viet.  c.  51),  and  provides  for  the 
difficulty  experienced  in  Cook  v.  Cook,  38  W.  R.  656. 


RULES. 


RULES  UNDER  THE  SETTLED  LAND  ACT,  1882. 

1.  The  expressicm  "  the  Act "  used  in  these  rules  means 
the  Settled  Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have 
the  same  meanings  as  in  the  Act. 

The  expression  "  the  tenant  for  life"  includes  the  tenant  for 
life  as  defined  by  the  Act,  and  any  person  having  the  powers 
of  a  tenant  for  life  under  the  Act. 

2.  All  applications  to  the   Court  under  the  Act  may  be 
made  by  summons  in  chambers  ;  and  if  in  any  case  a  petition 
shall  be  presented  without  the  direction  of  the  judge,  no 
further  costs  shall  be  allowed  than  would  be  allowed  upon  a 
summons. 

3.  The  forms  in  the  Appendix  to  these  Rules  are  to  be 
followed  as  far  as  possible,  with  such  modification   as  the 
circumstances  require.      All  summonses,  petitions,  affidavits, 
and  other  proceedings  under  the  Act  are  to  be  entitled  ac- 
cording to  Form  I.  in  the  Appendix. 

See  the  Practice  Master's  Rules  (4)  and  the  Appendix  of  Titles  of 
Petitions,  Summons,  &c.,  annexed  thereto,  Example  9.  Annual  Practice, 
Part  V. 

The  application  need  not  be  entitled  in  a  suit  for  the  administration 
of  the  trusts  of  the  settlement,  or  in  a  suit  concerning  the  interests 
of  the  parties,  if  the  objects  of  such  suit  have  been  effected,  and  it  is  to 
be  regarded  as  spent.  Be  Parry,  W.  N.  1884,  43. 

4.  The  persons  to  be  served  with  notice  of  applications  to 
the  Court  shall,  in  the  first  instance,  be  as  follows  : — 

In  the  case  of  applications  by  the  tenant  for  life  under 
section?  15  and  34,  the  trustees. 
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In  the  case  of  applications  under  section  38,  the  trustees 

(if  any),  and  the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applications  under  section  44,  the  tenant 

for  life,  or  the  trustees,  as  the  case  may  be. 
No   other   person    shall   in  the   first  instance   be    served. 
Except  as  hereinbefore  provided  where  an  application  under 
the  Act  is  made  by  any  person  other  than  the  tenant  for  life, 
the  tenant  for  life  alone  shall  be  served  in  the  first  instance. 

For  s.  15,  referred  to  in  this  rule,  must  now  be  read  s.  10  of  tlie  Act 
of  1390. 

Section  46  (4)  provides  that  on  an  application  by  the  trustees  of  a 
settlement  notice  shall  be  served  in  the  first  instance  on  the  tenant  for 
life. 

The  result  of  this  enactment  and  of  the  above  rule  is  that : 

(1.)  The  tenant  for  life  must  always  be  before  the  Court.  If  he  is 
not  the  applicant  he  should  be  served. 

(2.)  The  trustees  of  the  settlement,  who  are,  it  is  conceived,  re- 
ferred to  as  "the  trustees,"  must  be  served  in  the  case  of 
applications  by  the  tenant  for  life,  under  ss.  34,  and  44,  or 
s.  10  of  the  Act  of  1890  ;  and  in  the  case  of  all  applications 
under  s.  38,  whether  by  the  tenant  for  life  or  others,  if 
there  are  any  trustees  of  the  settlement. 

(3.)  No  other  person  is  to  be  served  except  by  the  direction  of  the 
Court  under  s.  46  (5). 

.  The  terms  of  this  rule  indicate  that  if  there  are  no  trustees  of  a 
settlement,  new  trustees  must  be  appointed  before  an  application  can 
be  made  under  s.  34  or  s.  10  of  the  Act  of  1890.  It  will  be  noticed 
however  that  applications  by  the  tenant  for  life  under  s.  35,  for  the 
cutting  and  sale  of  timber,  which  may  be  made  either  to  the  trustees  or 
the  Court,  are  not  referred  to  in  this  rule. 

Applications  voider  s.  62  are  governed  by  the  Rules  in  Lunacy,  1890, 
and  should  be  made  by  summons  at  chambers  before  a  master  (r.  16). 
See  as  to  summonses  rr.  93 — 100,  and  schedule  thereto,  Form  X. 

On  an  application  by  the  committee  of  a  lunatic  under  s.  62,  where 
there  were  no  trustees  of  the  settlement,  the  Court  directed  them  to  be 
appointed  and  notice  of  the  application  to  be  served  upon  them  :  lie 
Taylor,  31  W.  E.  596. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applica- 
tions by  a  tenant  for  life  shall  not  in  the  first  instance  be  served 
on  any  person. 
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For  a  list  of  the  applications  which  may  be  made  to  the  Court,  see 
ante,  p.  12.  Where  the  tenant  for  life  is  an  infant,  the  persons 
authorized  to  exercise  the  powers  of  the  Act  on  his  behalf  (s.  60) 
constitute  the  tenant  for  life  within  the  meaning  of  this  rule.  Notice 
of  any  application  by  them  should  therefore  not  be  served  on  the 
infant,  although  in  all  other  cases  this  should  be  done. 

6.  The  judge  may  require  notice  of  any  application  under 
the  Act  to  be  served  upon  such  persons  as  he  thinks  fit,  and 
may  give  all  necessary  directions  as  to  the  persons  (if  any)  to 
be  served,  and  such  directions  may  be  added  to  or  varied  from 
time  to  time  as  the  case  may  require.     Where  a  petition  is 
presented,  the  petitioner  may,    after  the  petition   has  been 
filed,    apply  by  summons    in    chambers    (Appendix,   Form 
XXIII.)  for  directions  with  regard  to  the  persons  on  whom 
the  petition  ought  to  be  served.     If  any  person  not  already 
served  is  directed  to  be  served  with  notice  of  an  application, 
the  application  shall  stand  over  generally,  or  until  such  time 
as  the  judge  directs.     The  judge  may  in  any  particular  case, 
upon  such  terms  (if  any)  as   he   thinks  fit,    dispense   with 
service  upon  any  person  upon  whom,  under  these  rules,  or 
under  any  direction  of  the  judge,  any  application  is  to  be 
served. 

This  rule  repeats  the  statutory  provision,  s.  46  (5),  that  on  any 
application  notice  shall  be  served  on  such  persons,  if  any,  as  the 
Court  thinks  fit. 

7.  It  shall  be  sufficient  upon  any  application  under  the  Act 
to  verify  by  affidavit   the  title   of  the   tenant   for   life   and 
trustees  or  other  persons  interested  in  the  application  unless 
the  judge  in  any  particular  case  requires  further  evidence. 
Such  affidavit  may  be  in  the  form  or  to  the  effect  of  Form 
No.  VIII.  in  the  Appendix. 

This  rule  and  Form  VIII.  seem  to  imply  that  the  evidence  should 
be  confined  to  an  affidavit,  which  may  be  made  by  the  tenant  for 
life,  stating  that  A.  B.  is  tenant  for  life,  and  that  C.  D.  and  E.  F. 
are  trustees  of  the  settlement,  without  noticing  intermediate  events  on 
which  the  devolution  of  title  may  depend.  Deaths  of  previous  limited 
owners,  marriages,  births  of  children,  and  other  facts  may  thus  be 
ignored.  "Where  however  there  are  no  trustees  of  the  settlement,  it 
should  be  so  stated  in  the  affidavit. 
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8.  Any  sale  authorised  or  directed  by  the  Court  under  the 
Act,  shall  be  carried  into  effect  out  of  Court,  unless  the  judge 
shall  otherwise  order,  and  generally  in  such  manner  as  the 
judge  may  direct. 

The  cases  in  which  the  Court  may  authorize  or  direct  a  sale  under 
the  Act  are  :  (1)  The  sale  of  the  principal  Mansion  House,  Act  of  1890, 
s.  10  ;  (2)  The  sale  of  timber,  s.  35  ;  (3)  The  sale  of  heirlooms,  s.  37  ; 
and  (4)  A  sale  for  payment  of  costs,  s.  47. 

On  an  application  in  an  action  for  the  appointment  of  trustees  of  the 
settlement  with  a  view  to  a  sale  of  an  infant's  land  under  ss.  59,  60,  the 
Court  authorized  the  trustees  to  sell  out  of  Court  :  Be  Price,  27  Ch.  D. 
552.  Compare  K,  S.  C.  1883,  Ord.  LI.  r.  1  A. 

9.  Where   the  Court  authorises  generally  the  tenant  for 
life  to  make  from  time  to  time  leases  or  grants  for  building 
or  mining  purposes  under  section  10  of  the  Act,  the  order 
shall  not  direct  any  particular  lease  or  grant  to  be  settled  or 
approved  by  the  judge  unless  the  judge  shall  consider  that 
there  is  some  special  reason  why  such  lease  or  grant  should 
be  settled  or  approved  by  him.     Where  the  Court  authorises 
any  such  lease  or  grant  in  any  particular  case,  or  where  the 
Court  authorises  a  lease  under  section  15  of  the  Act,  the  order 
may  either  approve  a  lease  or  grant  already  prepared  or  may 
direct  that  the  lease  or  grant  shall  contain  conditions  specified 
in  the  order  or  such  conditions  as  may  be  approved  by  the 
judge  at  chambers  without  directing  the  lease  or  grant  to  be 
settled  by  the  judge. 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into 
Court  any  capital  money  arising  under  the  Act  may  apply  by 
summons  at  chambers  for  leave  to  pay  the  money  into  Court. 
(Appendix,  Forms  IX.,  X.,  XI.) 

11.  The   summons  shall    be    supported    by    an    affidavit 
setting  forth — 

1.  The  name  and  address  of  the  person  desiring  to  make 

the  payment. 

2.  The  place  where  he  is  to  be  served  with  notice  of  any 

proceeding  relating  to  the  money. 

3.  The  amount  of  money  to  be  paid  into  Court  and  the 

account  to  the  credit  of  which  it  is  to  be  placed. 
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4.  The  name  arid  address  of  the  tenant  for  life  under  the 

settlement  by  whose  direction  the  money  is  to  be 
paid  into  Court. 

5.  The  short  particulars  of  the  transaction  in  respect  of 

which  the  money  is  payable. 

Section  22  of  the  Act  confers  upon  the  tenant  for  life  an  option  as  to 
whether  capital  money  shall  be  paid  to  the  trustees  or  into  Court.  If  he 
adopt  the  latter  alternative,  the  purchaser  must  take  out  a  summons  for 
leave  to  obey  that  direction. 

12.  The  order  made  upon  the  summons  for  payment  into 
Court,  may  contain  directions  for  investment  of  the  money 
on  any  securities  authorised  by  section  21,  sub-section  1  of 
the  Act,  and  for  payment  of  the  dividends  to  the  tenant  for 
life,  either  forthwith  or  upon  production  of  the  consent  in 
writing  of  the  applicant ;  the  signature  to  such  consent  to  be 
verified  by  the  affidavit  of  a  solicitor.     But  if  the  transaction 
in  respect  of  which  the  money  arises,  is  not  completed  at  the 
date  of  payment  into  Court,  the  money  shall  not,  without  the 
consent  of  the  applicant,  be  ordered  to  be  invested  in  any 
securities  other  than  those  upon  which  cash  under  the  control 
of  the  Court  may  be  invested. 

This  rule  seems  to  ignore  s.  22  (3),  ante,  p.  92,  which  enacts  that 
"  the  investment  or  other  application  under  the  direction  of  the  Court 
shall  be  made  on  the  application  of  the  tenant  for  life  or  of  the 
trustees."  It  may  also  be  observed  that,  so  far  as  the  rale  authorises 
any  delay  in  the  investment  of  the  money,  or  any  withholding  of  the 
dividends  from  the  tenant  for  life,  it  contradicts  the  provisions  of  the 
same  section,  which  require  that  capital  money  "  shall  be  invested," 
sub-s.  (1),  and  that  the  income  of  the  securities  shall  be  paid  or  applied 
as  the  income  of  the  land,  if  not  disposed  of,  would  have  been  payable 
and  applicable  under  the  settlement :  sub-s.  (6). 

Until  the  transaction  is  completed,  there  is  no  "  capital  money  " 
which  can  be  paid  into  Court,  and  once  the  capital  money  arises  under 
the  Act,  it  replaces  the  land  to  all  intents  and  purposes. 

13.  Money  paid  into  Court  under  the  Act  shall  be  paid  to 
an  account,  to  be  entitled  in  the  matter  of  the  settlement, 
with  a  short  description  of  the  mode  in  which  the  money 
arises  if  it  is  necessary  or  desirable  to  identify  it,  and  in  the 
matter  of  the  Act.     (Appendix,  Forms  IX.,  X.,  and  XI.) 
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The  eases  in  which  it  is  "necessary  or  desirable"  to  identify  the 
money  paid  into  Court  are  those  in  which  the  nature  of  the  property 
affects  the  interests  of  the  successive  beneficiaries.  Thus  money  arising 
from  the  sale  of  a  lease  or  reversion  (s.  34),  or  from  the  sale  of  personal 
chattels  (s.  37),  ought  to  be  paid  to  an  account  indicating  the  source 
whence  it  arises. 

14.  Any  person   paying   into   Court    any   capital    money 
arising  under  the  Act  shall  be  entitled  first  to  deduct  the 
costs  of  paying  the  money  into  Court. 

The  tenant  for  life  can  require  the  purchaser  to  pay  his  purchase 
money  to  the  trustees  and  not  into  Court  (s.  22)  ;  and  if  the  pur- 
chaser unreasonably  insists  upon  paying  the  money  into  Court  he 
ought  not  to  be  allowed  the  costs  occasioned  thereby.  A  person, 
however,  who  is  not  directed  by  the  tenant  for  life  to  pay  the  money 
into  Court,  would  seem  to  have  no  right  under  r.  10  to  apply  for  an 
order  ;  and  without  an  order  it  is  presumed  that  the  money  will  not  be 
received. 

15.  In  all  cases  not  provided  for  by  the  Act  or  these  rules, 
the  existing  practice  of  the  Court  as  to  costs  and  otherwise, 
so  far  as  the  same  may  be  applicable,  shall  apply  to  proceed- 
ings under  the  Act. 

16.  The  fees  and  allowances  to  Solicitors  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Rules  of  the  Supreme  Court  as  to  costs  for  the  time 
being  in  force,  so  far  as  they  are  applicable  to  such  proceedings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Rules  of  the  Supreme  Court  as  to  Court  fees  for  the 
time  being  in  force,  so  far  as  they  are  applicable  to  such 
proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after 
the  31st  December,  1882. 

19.  These  rules  may  be  cited  as  the  Settled  Land  Act 
Rules,  1882. 

(Signed)  SELBORNE,  C.  NATH.  LINDLEY,  L.J. 

COLERIDGE,  L.C.J.       H.  MANISTY,  J. 
G.  JESSEL,  M.R.          E.  FRY,  J. 


APPENDIX. 

FOBM  I.* 
Title  of  Proceedings. 

In  the  High  Court  of  Justice, 
Chancery  Division, 

Vice-Chancellor  Bacon, 

or 

Mr.  Justice  Chitty, 
[or  other  judge  before  whom  the  application  is  to  be  heard.'} 

Ix  the  matter  of  the  estate  [or,  of  the  timber  upon  the 

estate],  situate  at  in  the  county  of 

[or,  of  the  chattels],  settled  by  a  settlement  made  by  an  indenture 
dated  the  day  of  ,  and  made  between 

[or,  by  the  Will  of  dated  or,  as  the  case  may  IB}. 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 


FOBM  II. 

Formal  part  of  Summons. 
Title  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Royal 
Courts  of  Justice  on  day,  the  day  of 

18     ,  at  o'clock  in  the  forenoon,  on  the  hearing  of  an 

application — 

(«.)  On  the  part  of  A.B.,  the  tenant  for  life  [or,  tenant  in  tail, 
[or  as  the  case  may  be,  describing  the  nature  of  the  applicant's  estate} 
under  the  above-mentioned  settlement. 

Or,  (0.)  On  the  part  of  A.B.,  the  tenant  for  life  (or  as  the  case 

*  See  r.  3,  p.  201,  and  the  note  thereto.  For  additional  Forms  under  the 
Acts,  see  Marcy  and  Dodd  on  Originating  Summons,  p.  418  et  seq. 

C.S.L.A.  r 


210          THE  SETTLED  LAND  ACT,  1882. 

mat/  be)  under  the  above-mentioned  settlement  an  infant,  by  X.Y., 
his  testamentary  guardian  [or,  guardian  appointed  by  order  dated 
the  ,  or,  next  friend]. 

Or,  (c.)  On  the  part  of  C.D.,  and  E.F.,  the  trustees  of  the 
above-mentioned  settlement  for  the  purposes  of  the  above-men- 
tioned Act. 

Or,  (d.)  On  the  part  of  G.IL,  the  tenant  for  life  in  remainder  [or, 
tenant  in  tail  in  remainder,  or  as  Hie  case  may  be,  describing  the 
applicant's  interest^]  under  the  above-mentioned  settlement  subject 
to  the  life  interest  of  A.B.,  [or  as  the  case  may  be']. 

Or,  (e.)  On  the  part  of  I.J.,  the  purchaser  of  the  lands  [or, 
the  timber  upon  the  lands  or  chattels,  or  as  the  case  may  be] 
settled  by  the  above-mentioned  settlement. 

Or,  (/.)  On  the  part  of  /.•/.,  the  lessee  under  a  mining  lease 
dated  the  18  ,  granted  under  the  powers  of  the  above- 

mentioned  Act  of  the  mines  and  minerals  under  the  lands  settled 
by  the  above-mentioned  settlement. 

Or,  (g.)  On  the  part  of  /./.,  the  mortgagee  under  a  mortgage 
intended  to  be  created  under  section  18  of  the  above-mentioned 
Act  of  the  lands  settled  by  the  above-mentioned  settlement. 

Or,  (h.)  On  the  part  of  K.L.,  interested  under  the  contract 
hereinafter  mentioned. 

Dated  the  day  of  18    . 

This  summons  was  taken  out  by  of  ,  solicitor 

for  the  applicant. 

To 

(Add  tfie  names  of  the  persons  (if  any)  on  whom  the  summons  is 
to  be  served.) 


FORM  III. 

Summons  und-er  Section  10  for  General  Leasing  Pacers. 
Title  and  formal  parts  as  in  Forms  I.  and  II.  a.  or  b. 

1.  That  the  applicant  [_or  in  the  case  of  an  infant  that  the  said 
X.Y.,  during  the  infancy  of  the  said  A.B.~],  and  each  of  his 
successors  in  title  [or  in  the  case  of  an  infant,  each  of  the  successors 
in  title  of  the  said  A.B.,~],  being  a  tenant  for  life  or  having  the 
powers  of  a  tenant  for  life  under  the  above-mentioned  Act,  may 
pursuant  to  section  10  of  the  said  Act  be  authorised  from  time  to 
time  to  make  building  [or  mining]  leases  of  the  lauds  comprised 
in  the  said  settlement  for  the  term  of  years  [or  in 
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perpetuity]  oil  the  conditions  specified  in  the  said  Act  \or  on 
other  conditions  than  those  specified  in  sections  7  to  9  of  the  said 
Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be 
taxed  as  between  solicitor  and  client,  and  that  the  same  when 
taxed  may  be  paid  out  of  the  property  subject  to  the  said  settle- 
ment, and  that  for  that  purpose  all  necessary  directions  may  be 
given. 

Note. — The  proposed  conditions  ought  not,  except  in  simple 
cases,  to  be  set  forth  in  the  summons, 


FORM  IV. 

Summons  under  Sections  10  or  15  for  Authority  to  grant  a  parti- 
cular lease  U'here  ttw  Tenant  for  Life  has  entered  into  a  contract. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  conditional  contract,  dated  the  18     ,  and 
made  between  the  applicant  [or  the  said  X.Y.~]  of  the  one  part  and 

of  the  other  part,  for  a  [building  or  mining]  lease  to  the 
said  of  the  hereditaments  therein  mentioned  for  the  term, 

and  upon  the  conditions  therein  stated,  may,  pursuant  to  section  10 
[or  15]  of  the  above-mentioned  Act  be  approved,  and  that  the  said 
A.B.  [or  X.Y.~]  may  be  authorised  to  execute  a  lease  in  pursuance 
of  the  said  contract. 

2.  (Add  application  for  costs  as  in  Form  III,  2.) 


FORM  V. 

Summons  under  Sections  10  or  15  for  Authority  to  grant  a  particular 
Lease  U'hcn  no  Contract  has  been  entered  into. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted 
to  of  the  lands  [or  of  the  mansion  house,  &c.]  settled  by 

p  2 
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the  said  settlement  may,  pursuant  to  section  10  [or  15]  of  the 
above-mentioned  Act  be  approved,  and  that  the  applicant  [or  the 
siid  X.Y~\  may  be  authorised  to  execute  the  same. 
2.  (Add  application  for  costs  as  in  Form  III.  2.) 


FORM  VI.* 

Summons  under  Sections  15,  35,  or  37  for  a  Sale  out  of  Court  of 
the  principal  Mansion  House,  and  Demesnes,  or  of  Timber  or- 
Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  applicant  [or  in  the  case  of  an  infant  the  said  X.F.] 
may  be  authorised  to  sell  the  principal  mansion  house  [or  the 
timber  ripe  and  fit  for  cutting]  on  the  land  [or  the  furniture  and 
chattels]  settled  by  the  above-mentioned  settlement  in  such  manner 
and  subject  to  such  particulars,  conditions,  and  provisions  as  he 
may  think  fit. 

2.  That  the  costs  of  this  application  may  be  taxed  as  between 
solicitor  and  client,  and  that  C.D.  and  E.F.,  the  trustees  of  the 
said  settlement,  may  be  at  liberty  to  pay  the  costs  when  taxed  out 
of  the  proceeds  of  the  said  sale  [or,  in  case  of  timber,  out  of  the 
three-fourths  of  the  proceeds  of  the  said  sale  to  be  set  aside  as 
capital  money  arising  under  the  said  Act],  or  if  this  form  is  not 
applicable  as  in  Form  III.  2. 


FORM  VII. 

Summons  wider  Sections  15,  35,  or  37  for  Sale  ~by  the  Court]  of 
the  principal  Mansion  Home,  and  Demesnes,  or  of  Timber  or 
Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b. 

1 .  That  the  principal  mansion  house  [or  the  timber  ripe  and  fit 
for  cutting]  on  the  land  [or  the  furniture  and  chattels],  settled  by 

*  The  Forms  relating  to  s.   15  of  the  Act  of  1882  should  be  adapted,  if 
necessary,  to  suit  the  slightly  altered  language  of  s.  10  of  the  Act  of  1890. 
t  See  r.  8,  ante,  p.  206. 
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the  above-mentioned  settlement,  may  be  sold  under  the  direction 
of  the  Court. 

2.  (Application  for  costs  as  in  Form  HI.  2.) 


FORM  VIII. 

Affidavit  verifying  Title.* 
Title  as  in  Form  I. 

I  of  make  oath  and  say  as  follows  : 

1.  By  the  above-mentioned  settlement  the  above-mentioned 
lands  [or  certain  chattels,  shortly  describing  theni]  stand  limited  to 
uses  [or  upon  trusts]  under  which  A.B.  is  [or  I  am]  beneficially 
entitled  in  possession  as  tenant  for  life  [or  tenant  in  tail  or  tenant 
in  fee  simple,  with  an  executory  gift  over,  or  as  the  case  may  be~\. 

2.  (If  it  is  the  fact.}     The  said  A.B.  is  an  infant  of  the  age  of 

years  or  thereabouts. 

8.  C.D.  of  and  E.F.  of  are  Trustees  under  the 

said  settlement,  with  a  power  of  sale  of  the  said  lands  [or  with 
power  of  consent  to  or  approval  of  the  exercise  of  a  power  of  sale 
of  the  said  lands  contained  in  the  said  settlement,  or  are  the 
persons  by  the  said  settlement  declared  to  be  Trustees  thereof  for 
purposes  of  the  above-mentioned  Act]. 


FORM  IX. 

Summons  under  Section  22  by  Purchaser  for  Payment  into  Court  of 
Purchase  Money  of  Settled  Land,  Timber,  or  Chattels^ 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  e. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  "  In  the  matter  of  the  settlement,  dated  the  and 

"  made  between  [or  will,  &c.]  proceeds  of  sale  of  the 

"  A.  estate  [or  as  the  case  may  be~\,  and  in  the  matter  of  the  Settled 
"  Land  Act,  1882,"  the  sum  of  £  on  account  of  the  pur- 

chase money  of  the  said  A.  estate  (or  as  the  case  may  be)  settled 
by  the  said  settlement  [_or  will,  &c.] 

*  See  r.  7,  p.  205. 

f  See  r.  10,  p.  206,  and  r.  13,  p.  207. 
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2.  That  such  directions  may  be  given  for  the  investment  of  the 
said  sums  when  paid  into  Court,  and  the  accumulation  or  payment 
of  the  dividends  of  the  securities,  representing  the  same  as  the 
Court  may  think  proper. 


FORM  X. 

Summons  under  Section  22/<?r  Payment  into  Court  by  Lessee  under 
a  Mining  Lease  (sec  Section  11).* 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  f. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to 
the  credit  of  "  In  the  matter  of  the  settlement  dated  the 

"  and  made  between  [or  the  will,  &c.]  mineral  rents 

"  under  lease  dated  the  and  in  the  matter  of  the  Settled 

"  Land  Act,  1882,"  the  sum  of  £  being  three-fourths 

[or  one-fourth]  of  the  rents  payable  by  him  under  the  said  lease 
for  the  half-year  ending  the  less  £  the  costs 

of  payment  into  Court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the 

day  of  and  the  day  of  in 

every  year  during  the  term  created  by  the  said  lease,f  to  pay 
into  Court  to  the  credit  aforesaid,  so  much  of  the  rents  payable 
by  him  under  the  said  lease  as  is  by  section  11  of  the  above- 
mentioned  Act  directed  to  be  set  aside  as  capital  money  arising 
under  the  said  Act  after  deducting  therefrom  the  costs  of  payment 
in,  the  amount  paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  of  .£  and  all  other  sums  to  be 
paid  into  Court  to  the  credit  aforesaid  may  be  invested  in  the 
purchase  of  (name  1lte  investment}  to  the  like  credit,  and  that  the 
dividends  on  the  said                    when  purchased  may  be  paid  to 
A.  B.,  the  tenant  for  life  under  the  above-mentioned  settlement, 
during  his  life  or  until  further  order. 

*  See  r.  10,  p.  206,  and  r.  13,  p.  207. 

f  Each  periodical  payment  is  capital  money,  and  must  be  paid  to  the 
trustees  or  into  Court  at  the  option  of  the  tenant  for  life  for  the  time  being. 
The  order  as  to  future  payments  should  therefore  be  qualified  by  the  insertion 
of  the  words.  "  during  the  life  of  the  said  A.  B." 
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FORM  XT. 

Summons  wider  Section  22  for  payment  info  Court  by  Mortgagee 
(see  Section  18).* 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  g. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to 
the  credit  of  "  Money  advanced  on  mortgage  of  lands  settled  by 
"  the  settlement  dated  the  and  made  between 

"  [or  the  will,  &c.]  and  in  the  matter  of  the  Settled  Land  Act, 
"  1882,"  the  sum  of  £  being  the  amount  agreed  to  be 

advanced  by  him  on  mortgage  of  the  lands  comprised  in  the 
above-mentioned  settlement  less  the  costs  of  payment  in. 

2.  (Add  directions  for  investment  as  in  Form  VIII.  2.)  f 


XII. 

Summons  under  Section  2G  (1). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  J. 

1 .  That  the  scheme  left  at  my  chambers  this  day  for  the  execu- 
tion of  improvements  on  the  lands  settled  by  the  above-mentioned 
settlement  may  be  approved. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 


FORM  XIII. 

Summons  under  Section  2G,  Sub-section  (2)  (ii.)  for  Anointment 
of  an  Engineer  or  Surveyor. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b. 
1.  That  31.  N.  of  Engineer  [or  surveyor]  may  be 

*  See  r.  10,  p.  206,  and  r.  13,  p.  207. 

•J-  For  VIII.  read  IX.  As  money  can  be  raised  on  mortgage  Under  s.  18 
only  for  special  purposes,  the  directions  for  investment  seem  to  be  scarcely 
necessary, 
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approved  as  engineer  \_or  surveyor]  for  the  purposes  of  section  26, 
sub-section  (2)  (ii.)  of  the  above-mentioned  Act. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 


FORM  XIV. 

Nomination  of  an  Engineer  or  Surveyor  ly  the  Trustees. 
Title  as  in  Form  I. 

We  C.  D.  of  ,  and  E.  F.  of  the  trustees  of 

the  above-mentioned  settlement  for  the  purposes  of  the  above- 
mentioned  Act,  hereby  nominate  of  Engineer, 
[or  surveyor],  for  the  purposes  of  section  26,  sub-section  (2)  (ii.) 
of  the  said  Act. 

(Signed)      C.  D. 
E.F. 


FORM  XV. 
Summons  under  Section  26,  Sub-section  (2)  (iii.) 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  1). 

1.  That  C.  D.  and  E.  F.  the  trustees  of  the  above-mentioned 
settlement,  for  the  purposes  of  the  above-mentioned  Act  may  be 
directed  to  apply  the  sum  of  £  out  of  the  capital  money 
arising  under  the  said  Act  in  their  hands  subject  to  the  said 
settlement  in  payment  for  [describe  the  work  or  operation']  being 
{part  of]  an  improvement  executed  upon  the  lands  subject  to  the 
said  settlement  pursuant  to  a  scheme  approved  by  the  said  C.  D. 
and  E.  F.  under  the  said  Act. 

2.  (Add  application  for  costs  as  in  Form  HI.  2.) 
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FORM  XVI. 

Summons  under  Section  26,  Sub-section  3. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  sum  of  £  may  be  ordered  to  be  raised  out 
of  the                    in  Court  to  the  credit  of  and  that  the 
same  when  raised  may  be  paid  to                    upon  his  undertaking 
to  apply  the  same  in  payment  for  [describe  the  works  or  operation] 
bsiug  part  of  an  improvement  executed  upon  the  land  settled  by 
the  above-mentioned  settlement  pursuant  to  the  scheme  approved 
by  Order  dated  the 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 


FORM  XVII. 
Summons  under  Section  31. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  carry 
into  effect  or  vary  or  rescind  as  the  case  may  be']  the  contract 
entered  into  between  the  applicant  of  the  one  part,  and  of 
the  other  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said 
contract  as  the  judge  may  think  fit. 

3.  (Add  application  for  costs  as  in  Form  III,  2.) 


FORM  XVIII. 

Summons  under  Section  34  for  application   of  Money  paid  for  a 
Lease  or  Reversion. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.,  a,  b,  or  d. 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of 

a  lease  for  years  [or  life  or  a  reversion  or  other  interest  describ- 
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ing  if}  settled  by  the  above-mentioned  settlement,  may,  pursuant 
to  section  34  of  the  above-mentioned  Act,  be  directed  to  be  applied 
for  the  benefit  of  the  parties  interested  under  the  said  settlement 
in  such  manner  as  the  Court  may  think  fit. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 


FORM  XIX. 
Summons  under  Section  38  for  ihe  Appointment  of  Neiv  Trustees. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a,  I,  c,  or  d. 

1.  That  G.  H.  and  /.  J.  may  be  appointed  trustees  under  the 
above-mentioned  settlement  for  the  purposes  of  the  above-men- 
tioned Act. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 


FORM  XX. 

Summons  under  Section  44. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a,  I,  or  c. 

1.  That  it  maybe  declared  t\\$t(sct  out  the  declaration  required). 

2.  (Add  application  for  costs  as  in  Form  III.  2,  or  as  the  cir- 
cumstances require.} 


FORM  XXI. 
Summons  under  Section  56  for  Advice  and  Direction. 

Title  as  in  Form  I. 
Formal  parts  in  Form  II.,  a  to  h. 

For  the  opinion,  advice,  and  direction  of  the  Judge  on  the 
following  questions  : — 
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1.  Whether 

2.  Whether 

3.  Whether 

(or  if  the  questions  involve  complicated  fads) 
for  the  opinion,  advice,  and  direction  of  the  Judge  on  the  facts 
and  questions  submitted  by  the  statement  left  in  my  chambers 
this  day. 

(Add  application  for  costs-as  in  Form  III.  2.) 


FORM  XXII. 

Summons  under  Section  GO  for  Appointment  of  Persons  to  exercise 
Powers  on  behalf  of  Infant. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  J. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections 
C  to  13,  both  inclusive,  and  sections  16  to  20,  both  inclusive,  of 
the  above-mentioned  Act  (or  such  other  poicers  as  it  is  desired  to 
exercise)  may  be  exercised  by  the  said  on  behalf  of  the 
said                during  his  minority. 

2.  (Add  application  for  costs  as  in  Form  HI.  2.) 


FORM  XXIII. 
Summons  for  Directions  as  to  Service  of  a  Petition.* 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II. 

That  directions  may  be  given  as  to  the  persons  to  be  served  with 
the  petition  presented  in  the  above  matter  on  the  day 

of  18    . 

*  See  r.  6,  ante,  \\  205. 
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/    ACCUMULATION 

of  income,  trust  for,  does  not  prevent  exercise  of  powers,  32,  41,  163 
for  payment  of  debts,  152 

ACKNOWLEDGMENT, 

exercise  of  powers  by  married  women  without,  171 

ACREAGE, 

mining  rent  may  vary  with,  56 

t      ACTION 

for  protection  or  recovery  of  settled  land,  125 

ACTS  AND  DEFAULTS, 
(  each  trustee  liable  only  for  his  own,  134 

ADDITIONAL  OK  LARGER  POWERS 
may  be  conferred  by  the  settlement,  158 

ADMINISTRATORS 

of  last  surviving  trustee  "  trustees  of  the  settlement,"  129 

ADMITTANCE, 

right  to,  under  statutory  conveyance,  78 
fines  and  fees  payable  on,  81 

ADVICE  OF  THE  COURT 

as  to  powers  in  settlement,  156 
form  of  summons  for,  218 

AFFIDAVIT 

verifying  title,  form  of,  213 
See  EVIDENCE. 

AGRICULTURAL  HOLDINGS  ACT,  1883 
effect  of,  on  rent  to  be  reserved,  53 
improvements  authorized  by,  101 

AGRICULTURE,  BOARD  OF, 
functions  of,  13 

See  LAND  COMMISSIONERS. 


, 


• 
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ALIENATION 

of  mansion-house  and  park  restricted,  8,  69,  1 95 
of  heirlooms  under  an  order  of  the  Court,  127 

AMENDMENTS 

of  principal  Act,  3 

ANTICIPATION,  RESTRAINT  ON, 

not  to  prevent  exercise  of  powers,  169 

APPLICATION  OF  CAPITAL  MONEY, 
tenant  for  life  can  in  general  direct,  15,  92 
various  modes  of,  15,  83,  86 — 91 
money  in  Court  under  other  Acts,  118 

money  in  the  hands  of  trustees  liable  to  be  invested  in  land,  120 
when  arising  from  sale  of  lease  or  reversion,  122 

APPLICATION  TO  THE  COURT, 
summary  of  rules,  1 1 
when  to  be  made,  1 1 
tabular  list,  12 
costs  of,  140 

notice  of,  on  whom  to  be  served,  140 
for  advice  or  direction,  156 
for  leave  to  exercise  powers  of  s.  63,  184 

by  whom  to  be  made,  185 
service  of,  rules  as  to,  203,  204 
notice  of,  order  as  to,  205 
evidence  on,  205 

APPOINTMENT 

of  trustees  of  the  settlement  by  the  Court,  10,  129 

under  the  Conv.  Act,  130,  200 
summons  for,  130,  218 

of  persons  to  exercise  powers  on  behalf  of  an  infant,  167 
summons  for,  219 

APPORTIONMENT 
of  rents, 

where  land  is  contracted  to  be  leased  in  lots,  54 

on  surrender  of  part  of  the  land  leased,  66 
of  conditions 

under  the  Conv.  Act,  1881,  67 
of  money  paid  for  lease  or  reversion,  122 

form  of  summons  for,  217 

APPROVAL 

of  scheme  by  trustees,  or  by  the  Court,  103 

form  of  summons  for,  215 
of  proceedings  for  protection  or  recovery  of  laud,  125 
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J 


ASSIGNEE 

cannot  exercise  powers  of  tenant  for  life,  146 
consent  of,  when  required,  147 

ASSIGNMENT  OF  LIFE  INTEREST, 

•when  deemed  part  of  settlement,  27,  190 
grant  of  leases  by  tenant  for  life  after,  147 
powers  exerciseable  after,  147 

AUCTION, 

tenant  for  life  may  sell  by,  44 

fix  reserve  biddings  and  buy  in  at,  44 

BANKER, 

trustee  not  liable  for  default  of,  134 

BARONETCY 

is  "land"  for  purposes  of  the  Act,  5,  127 
heirlooms  attached  to,  127 

BASE  FEE, 

person  entitled  to,  a  "  limited  owner,"  159 
definition  of,  162 

"BEST  PRICE," 

sale  to  be  made  at,  44 

how  determined,  45 

on  sale  for  working-classes'  dwellings,  46,  201 

purchaser  to  be  deemed  to  have  given,  154 

"BEST  RENT" 

to  be  reserved  on  lease,  51 

whether  reserved  a  question  for  the  jury,  52 

value  of  surrendered  lease  may  be  taken  into  account,  53 

in  lease  under  Agricultural  Holdings  Act,  53 

in  lease  for  working-classes'  dwellings,  53,    0 

lessee  to  be  deemed  to  have  given,  154 

BIDDINGS, 

tenant  for  life  may  fix  reserve,  44 

BREACH  OF  TRUST, 

Act  applies  to  land  retained  in,  36,  166 
sale  amounting  to,  restrained,  40 

BROKER, 

trustee  not  liable  for  default  of,  134 

BUILDING  LEASE, 
definition  of,  26 

void  if  no  covenant  to  build,  52 
includes  repairing  lease,  55 
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BCJILDING  LEASE— «MiitHH«?. 
t  power  to  grant,  50 
regulations  respecting,  54 

peppercorn  may  be  reserved  for  first  five  years,  54 
in  pursuance  of  building  contract,  54 
.        apportionment  of  rent  in,  56 
extent  of  ground  which  may  be  included  in,  55 
stamp  duty  on,  55 
.option  of  purchase  in,  55,  189 

/on  special  conditions  under  an  order  of  the  Court,  59 
dedication  of  land  for  streets  and  open  spaces  in  connection  with,  76 

BUILDING  PURPOSES, 
definition  of,  26 

grant  for,  in  consideration  of  fee  farm  rent,  194 
when  to  be  settled  by  judge,  206 

BUILDINGS, 

for  farm  purposes,  an  "authorized  improvement,"  99 
capital  money  not  to  be  expended  in  repair  of,  100 

CALCULATION, 

matter  of,  statement  in  lease  concerning,  51,  54 

"CAPITAL  MONEY  ARISING  UNDER  THE  ACT," 
tabular  statement  of  sources  whence  it  arises,  14 
investment  or  application  of,  14,  83—92,  197 

regulations  respecting,  92 
definition  of,  20 

summary  of  provisions  of  Act,  as  to,  35 
produced  by  sale  of  settled  land,  40 

enfranchisement,  42 

equality  money  on  exchange  or  partition,  43 

fines  on  leases,  53,  182 

setting  aside  part  of  mining  rent,  60 

payment  for  licence,  68 

mortgage  of  settled  land,  75,  196 

conversion  of  securities,  93 

consideration  for  varying  contract,  1 14 

sale  of  timber,  124 

heirlooms,  126,  128 

price  paid  under  option  of  purchase,  190 
\ ayment  of,  to  the  trustees,  or  into  Court,  92 
to  be  considered  as  land,  92 
improvements  effected  with,  98 — 103 
money  in  Court  to  be  applied  as,  118 
money  in  the  hands  of  trustees  to  be  applied  as,  120 
sole  trustee  not  to  receive,  132 
payment  of  costs  out  of,  143 
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"CAPITAL  MONEY  ARISING  UNDER  THE  ACT  "-continued. 

special  provisions  as  to,  where  settlement  is  by  way  of  trust  for  sale,  174 
/  application  of,  in  redemption  of  rentcharge,  187 
may  be  raised  by  mortgage,  196 
payment  of,  out  of  Court  to  trustees,  198 
application  of,  by  Court  without  scheme,  198 
payment  of,  into  Court,  206 
summons  for  application  of,  216,  217 

CERTIFICATE 

of  Land  Commissioners, 

of  proper  execution  of  improvements,  103 

as  to  maintenance  and  insurance  of  improvements,  100 

variation  of,  107,  110 

to  be  filed  in  their  office,  146 

office  copies  of,  evidence,  146 
of  steward,  evidence  of  licence,  68 
of  engineer  or  surveyor,  authorizing  payment  for  improvement,  106 

CHARGES, 

transfer  of,  on  sale,  &c.,  48,  97 

creation  of,  by  deed,  77 

settled  land  conveyed  subject  to,  78 

may  affect  part  only  of  settled  land,  95 

conveyance  to  uses  of  settlement  not  to  increase  or  multiply,  95 

purchased  land,  a  substituted  security  for,  95,  97 

CHATTELS 

cannot  be  entailed,  97 

sale  of  personal,  under  an  order  of  the  Court,  126 

CHECKS  UPON  THE  TENANT  FOR  LIFE 

for  security  of  remainderman,  7 
as  to  alienation  of  principal  mansion  hous?,  69 
sale  of  timber,  124 
heirlooms,  126 

And  see  POWERS  OF  TENANT  FOR  LIFE. 

CHIEF  RENT, 

redemption  of,  with  capital  money,  84 

under  Conv.  Act,  1881,  88 

'.    COMMENCEMENT  OF  ACT,  24 

COMMITTEE  OF  LUNATIC, 
exercise  of  powers  by,  171 

COMMON,  RIGHTS  OF, 

regrant  of,  on  enfranchisement,  45 

whether  necessary  tc  secure,  48 
conveyance  subject  to,  78 

C.S.L.A.  Q 
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CONDITION, 

attempted  imposition  of,  upon  exercise  of  powers,  void,  149 
as  to  residence,  how  far  valid,  150 

CONDITION  OF  RE-ENTRY, 

lease  by  tenant  for  life  to  contain,  51 
apportioned  on  surrender  of  part,  67 

CONFIRMATION 

of  void  or  voidable  lease  by  tenant  for  life,  63,  65 
by  acceptance  of  rent,  66 
by  acts  of  remainderman,  63 

CONFIRMATION  OF  SALES  ACT, 

sale  of  land  and  minerals  separately  under,  74 

CONFLICT 

between  Settlement  and  Act,  the  latter  to  prevail,  155 
application  to  Court  in  cases  of,  156 

CONSENT 

of  the  trustees, 

to  the  alienation  of  the  principal  mansion  house,  69,  195 
or  pleasure  grounds  and  park,  69,  195 

to  the  cutting  and  sale  of  timber,  124  ^  v-Vz  «• « ^». Wo ! 

indemnity  in  respect  of  giving,  135 
of  tenant  for  life, 

to  leases  by  trustees,  50 

to  change  of  investment,  92 

to  exercise  of  all  powers,  1 55 

except  nnder  settlement  by  way  of  trust  for  sale,  1 83 

may  be  given  by  one  of  several,  183 

by  trustees  on  behalf  of  infant,  157 
of  assignee, 

to  exercise  of  powers,  147 

CONSIDERATION 

to  be  obtained  on  exchange  or  partition,  44 

for  a  building  lease,  46,  54 

for  a  mining  lease,  57 

payable  on  surrender  of  a  lease,  66 

trustees  indemnified  as  to,  135 

may  be  a  fee  farm  rent,  194 

CONSTRUCTIVE  CONVERSION 
of  capital  money,  92 
except  when  it  arises  from  sale  of  chattels,  12S 

CONTRACT, 

y          by  tenant  for  life  not  to  exercise  powers,  void,  22,  147 
defective  lease  operates  as,  52 


INDEX.  227 

CONTRACT— continued. 

for  lease,  when  equivalent  to  lease,  52 

leasing  powers  to  give  effect  to,  63 

two  classes  of,  binding  on  tenant  for  life,  64 

under  power  considered  defective  execution,  64 

power  of  tenant  for  life  to  enter  into,  114 

to  vary  or  rescind,  114 

by  tenant  for  life,  binding  on  settled  land,  115 

enforceable  against  his  successors,  1 15 
directions  of  the  Court  as  to,  115,  217 

preliminary,  not  part  of  title  to  lease,  115 

completion  of,  by  tenant  for  life,  117,  192 

trustees  not  liable  for  adopting,  135 

notice  of,  to  be  given  to  the  trustees,  137 

form  of  summons  as  to  enforcing,  217 

CONVERSION, 

constructive,  of  capital  money  iuto  land,  92 
of  investments  into  money,  93 

CONVEYANCE, 

completion  of  sale,  &c.,  by,  77 
of  copyholds,  77,  81 
leaseholds,  77,  79 
operation  of,  under  express  power,  78 

the  statute,  79 
subject  to  charges,  78 
covenants  for  title  in,  83 
how  far  trustees  liable  for  form  of,  135 

CONVEYANCING  ACTS,  1881,  1882.     See  TABLE  OF  STATUTES. 

COPYHOLDS 

may  be  enfranchised  by  tenant  for  life,  38 

may  be  exchanged  for  freeholds  and  vice  versa,  43 

licences  to  grant  leases  of,  68 

forfeiture  of,  by  unauthorized  lease,  68 

vested  in  trustees  may  be  conveyed  by  tenant  for  life,  77 

deed  relating  to,  entry  of,  on  court  rolls,  78 

surrender  of  unnecessary,  on  statutory  conveyance,  81 

fines  and  fees  payable  on,  81 

enfranchisement  of,  by  means  of  capital  money,  84 
investment  of  capital  money  in  purchase  of,  84 
purchased,  how  to  be  settled,  93 

CORPUS, 

when  costs  payable  out  of,  143,  144 

COSTS 

of  mortgagees  of  tenant  for  life,  91,  153 
of  defending  action,  91 

Q2 
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COSTS— continued. 
[]       payable  by  company  on  re-iiivestmeut,  120 

of  "reference  of  differences  to  the  Court,"  137 

position  of  tenant  for  life  as  to,  1 53 

COSTS,  CHARGES  AND  EXPENSES, 

capital  money  may  be  applied  in  payment  of,  85,  90 

of  scheme  for  improvements,  91 

of  elaborate  sxirvey  disallowed,  91 

of  proceedings  for  protection  or  recovery  of  settled  land,  125 

discretion  of  Court  as  to,  140,  142 

how  to  be  raised  out  of  settled  property,  143 

COTTAGES 

for  labourers  and  artizans,  an  "authorized  improvement,"  99 

COUNTERPART  OF  LEASE 
to  be  executed  by  lessee,  51 
evidence  against  lessee,  53 

COUNTY  COUNCILS, 

investment  on  securities  of,  86 

COUNTY  COURTS, 

jurisdiction  of,  under  Settled  Land  Act,  11,  141 
actions  in,  against  tenant  for  life,  110 
equitable  jurisdiction  of,  142 
powers  of,  in  respect  of  capital  money,  143 
improvements,  143 

COURT, 

applications  to,  when  to  be  made,  12 

definition  of,  27 

powers  of,  may  be  exercised  by  Palatine  and  County  Courts,  38 

may  authorize  leases  for  any  term  or  in  perpetuity,  59 

alienation  of  principal  mansion  house.  69,  195 
delivery  of  title  deeds,  under  order  of,  82 
capital  money  may  be  paid  into,  92 
.-approval  of  "  scheme  "  by,  103 

payment  for  "  improvements  "  when  money  is  in,  104 
may  give  directions  respecting  contracts,  115,  117 
money  in,  tinder  L.  C.  C.  Acts,  118 

application  by,  of  purchase-money  paid  for  lease  or  reversion,  122 
cutting  and  sale  of  timber  under  order  of,  124 

proceedings  for  protection  or  recovery  of  settled  laud,  sanction  of,  125 
sale  of  heirlooms  under  an  order  of,  127 

discretion  as  to,  how  exercised,  128 
appointment  of  trustees  by,  129 

reference  to,  of  differences  between  tenant  for  life  and  trustees,  137 
of  question  as  to  powers  of  settlement,  156 
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COURT— continued. 

matters  to  be  assigned  to  Chancery  Division  of,  14D 

payment  into,  exonerates  payer,  140 

applications  to,  by  petition  or  summons,  140 

may  direct  notice  of  application  to  be  served  on  any  person,  140 

discretion  of,  as  to  costs,  140 

directions  by,  as  to  raising  costs,  143 

applications  to,  in  cases  of  conflict,  156 

appointment  by,  of  persons  to  exercise  powers  on  behalf  of  infants,  167 

may  give  leave  to  exercise  powers  under  s.  63,  185 

may  order  payment  for  improvements  without  scheme,  198 

COURT  ROLLS, 

licence  to  be  entered  on,  68 

statutory  conveyance  to  be  entered  on,  78 

COVENANT, 

restrictive,  on  sale,  &c.,  45,  47 

constructive  notice  of,  binds  assignee,  47 
by  lessee  for  payment  of  rent,  51,  53 
to  renew,  lease  to  give  effect  to,  63 
for  production,  when  to  be  inserted,  82 

CROWN  RENT, 

redemption  of,  with  capital  money,  84 

CUMULATIVE, 

powers  of  the  Act  are,  155 

CURTESY, 

tenant  by  the,  a  "limited  owner,"  160 
deemed  an  estate  settled  by  the  wife,  164 

CUSTOMARY  FREEHOLDS.— Sec  COPYHOLDS. 

CUSTOM  OF  THE  COUNTRY, 

variation  of  building  or  mining  lease  to  suit,  59 

DAM ACES 

for  default  of  tenant  for  life  in  maintaining  improvements,  107 

for  permissive  waste,  108 

measure  of,  in  action  for  non  repair,  1 1 1 

DEBENTURES  AND  DEBENTURE  STOCK 
of  railway  companies,  investment  in,  84 

DEDICATION 

of  settled  land  for  squares,  open  spaces,  &c. ,  71 

of  roads  must  be  gratuitous,  7- 

of  open  spaca  to  the  public  is  a  charity,  73 
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DEED, 

leases  to  be  by,  51 

except  for  terms  not  exceeding  three  years.  103 

conveyance  by,  under  the  Act,  77 

operation  of,  77,  79 
relating  to  copyholds,  to  be  entered  on  Court  Eolls,  78 

DEFECTIVE  EXECUTION 

of  leases  aided  by  statute,  52 

DEFENCE  OF  SETTLED  LAND, 
proceedings  for,  125 

DEFINITIONS 

of  terms  in  Settled  Land  Act,  1882,  24-27  35-38 

DEPOSIT, 

whether  capital  money  may  be  applied  in  paying, 
forfeited,  is  capital  money,  115 

DIFFERENCES 

may  be  referred  to  the  Court,  137 

DILAPIDATIONS, 

liability  of  tenant  for  life  for,  107 
right  of  action  in  respect  of,  110 
measure  of  damages  in  action  for,  111 

DISCHARGE  FOR  PURCHASE-MONEY, 

power  of  trustees  to  give,  133 
by  payment  into  Court,  140 

DOWER, 

leasing  powers  of  tenant  iu,  50 

DRAINAGE, 

redemption  of  rent-charge  for,  87 
capital  money  may  be  expended  in,  98 

DURHAM,  COUNTY  PALATINE  OF, 

concurrent  jurisdiction  of  Courts  in,  11,  38,  142 

DUTY 

included  in  definition  of  "rent.''  26 

is  the  proportion  of  ore  delivered  to  lessor,  36 

no  distress  caii  be  levied  for,  58 
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EASEMENTS 

included  in  definition  of  "laud,"  42 

over  settled  laud  may  be  granted  by  tenant  for  life,  38,  42 

creation  of,  on  exchange  or  partition,  43,  80,  192 

lease  of,  by  tenant  for  life,  49 

grant  or  reservation  of,  on  separate  dealiugs  with  niiues  and  surface,  73 

conveyance  or  creation  of  by  deed,  77,  79 

how  to  be  made  subject  to  settlement,  96 

ENFRANCHISEMENT, 

power  of  tenant  for  life,  as  to,  38,  42 

money  received  for  is  capital  money,  42 

under  power,  how  it  operates,  42 

general  regulations  as  to,  45 

effect  of,  \ipon  coinmonable  rights,  48 

money  required  for,  may  be  raised  by  mortgage,  75 

ENGLAND, 

settled  land  in,  not  to  be  exchanged  for  land  out  of,  43 
includes  Wales  and  Berwick-upon-Tweed,  94 
purchase  of  land  out  of,  restricted,  94 

EQUALITY  OF  EXCHANGE  OR  PARTITION, 
money  for,  may  be  paid  or  received,  38 

may  be  raised  by  mortgage,  75 
capital  money  may  be  applied  in  payment  for,  84 

EVIDENCE, 

lease  is,  of  due  execution  of  counterpart,  51 

•when  counterpart  of  lease  is,  53 

furnished  by  statement  in  lease,  51,  54 

of  licence  being  entered  on  Court  Rolls,  68 

as  to  proper  execution  of  works,  103,  104 

office  copies  of  certificates  and  reports  to  be,  146 

to  be  adduced  on  application  to  the  Court,  205 

on  payment  of  money  into  Court,  20 
form  of  affidavit,  213 

EXCEPTION, 

of  mines  on  sale,  &c.,  of  surface,  73 

EXCHANGE, 

power  of  tenant  for  life  as  to,  38 
money  for  equality  of,  how  raised,  43 
what  may  be  given  and  taken  in,  43 
of  freeholds  for  leaseholds,  43 
creation  of  easements  on,  43,  80,  192 
general  regulations  as  to,  44 

of  laud  in  England  for  land  out  of  England,  prohibited,  45 
/transfer  of  iucumbrances  on,  48 
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EXCHANGE— continued. 

of  principal  mansion  house  restricted,  69,  195 

of  surface  and  minerals  separately,  73 

money  for  equality  of.  may  be  raised  by  mortgage,  7"> 

completion  of,  by  conveyance,  77 

land  acquired  in,  how  to  be  settled,  93 

contracts  for,  114 

notice  by  tenant  for  life  of  intention  to  make,  137 

protection  of  parties  making,  154 

for  erection  of  dwellings  for  workiug  classes.  201 

EXCLUSION  OF  ACT 
prohibited,  22, 149 

EXECUTORS, 

of  tenant  for  life,  whether  answerable  for  dilapidations,  111 
of  last  surviving  trustee,  "trustees  of  the  settlement,''  129 
power  of,  to  sell  real  estate  charged  with  debts,  157 
can  sell  leaseholds  without  consent  of  tenant  for  life,  157 

EXECUTORY  GIFT  OVER, 

persons  "limited  owners"  notwithstanding,  159,  160 

EXERCISE  OF  POWERS, 

"  differences  "'  as  to,  may  be  referred  to  the  Court,  137 

notice  of  intended,  to  be  given  to  trustees,  137 
may  be  general  notice,  182 
may  be  waived  by  trustees,  183 

by  tenant  for  life  after  assignment,  147 

prohibition  or  limitation  against,  void.  149 

not  to  cause  forfeiture,  150 

tenant  for  life  a  trustee  as  to,  151 

from  time  to  time,  154 

consent  of  tenant  for  life  always  necessary  to,  155 

on  behalf  of  infants,  167 

iu  the  case  of  a  married  woman,  169 

on  behalf  of  lunatics,  171 

under  s.  63,  only  with  leave  of  the  Court,  184 

by  the  trustees  in  dealings  with  tenant  for  life,  l'J7 

EXONERATION, 

of  part  of  settled  land,  from  charge  or  mortgage,  48 
of  person  paying  money  into  Court,  140 

EXPENSES, 

of  laying  out  streets,  how  to  be  raised,  72 
capital  money  applicable  for  payment  of,  85 
trustees  may  reimburse  themselves  for,  13(5 
discretion  cf  Court  as  to,  140 
how  to  be  raised  out  of  settled  property,  143 
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EXTINGUISHMENT. 

i  ' 

of  rights  of  common,  48 
of  powers,  147 

FACT, 

conclusive  statement  of,  in  lease,  51,  54 

FARM  HOUSE, 

not  a  principal  mansion  house,  69,  195 

FEE  FARM  RENT, 

leases  at,  may  be  authorized  by  the  Court,  59 

conveyance  subject  to,  78 

grant  for  building  purposes  in  consideration  of,  194 

FEE  SIMPLE, 

tenant  in,  subject  to  executory  limitation,  a  "limited  owner,"  159 

I     FENCING, 

capital  money  may  be  expended  in,  98 

FINE, 

definition  of,  26 

may  be  taken  on  grant  of  a  lease,  51 

except  when  tenant  for  life  has  assigned,  147 

and  in  leases  without  notice  to  trustees,  193 
is  capital  money,  53,  182 
surrender  of  beneficial  lease  equivalent  to,  68 
indemnity  of  trustees  in  respect  of,  135 

FIXES, 

amount  of,  may  be  fixed  by  licence,  68 

not  altered  by  S.  L.  Act,  78,  81 
admittance  of  purchaser  on  payment  of,  78 

FORECLOSURE, 

costs  of  protecting  settled  land  from,  126 

FORFEITURE, 

lease  by  copyholder,  when  a  cause  of,  68 
meliorating  waste  not  a  ground  of,  69 
clause  as  to,  of  estate  on  exercise  of  powers,  void,  149 
exercise  of  powers  not  to  occasion,  150 

FORMS,  209 

See  TABLE  OF  CONTEXTS. 

FREEHOLD  LAND, 

in  a  manor,  seignory  of,  may  be  sold  by  tenant  for  life,  38 
purchased  with  capital  money,  84 
how  made  subject  to  settlement,  1)."> 
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GARDENS, 

dedication  of  laud  for,  by  tenant  for  life,  71 
vesting  of,  in  trustees,  71 

GENERAL  RQLES, 
Low  to  be  made,  140 
under  the  Act,  203 

GIFT 

over  of  settled  land  on  exercise  of  powers,  void,  149 

of  other  property  to  induce  tenant  for  life  not  to  exercise  powers,  void,  149 

GLEBE  LAND, 

sale  of,  by  incumbent,  41 

GOVERNMENT  SECURITIES, 

capital  money  may  be  invested  in,  S3 

GUARDIANS  OF  INFANTS 

may  apply  to  Court  to  appoint  trustees  of  the  settlement,  1:29 
or  persons  to  exercise  powers,  167 

HEIRLOOMS, 

power  of  tenant  for  life  to  sell,  under  an  order  of  the  Court,  8,  126 

when  to  be  sold  with  mansion-house,  70 

proceeds  of  sale  of,  how  applied,  86 

continue  personalty  while  uninvested,  94 

Court  had  formerly  no  power  to  sanction  sale  of,  127 

may  be  attached  to  a  title  of  honour,  127 

discretion  of  Court  as  to  sale  of,  128 

form  of  summons  for  leave  to  sell,  212 

HIGH  COURT  OF  JUSTICE.— Sec  COURT. 

HOUSING  OF  THE  WORKING  CLASSES  ACT,  1890 
improvements  authorized  by,  102 

sale,  &c.,  of  settled  land  for  erection  of  dwellings,  46,  53,  201 
amendment  of,  by  S.  L.  Act,  1890,  201 

HUSBAND 

entitled  to  curtesy,  a  "limited  owner,"  160,  1G4 
deemed  to  take  under  settlement  made  by  wife,  186 
when  to  concur  with  wife  in  exercise  of  powers,  169 

IMPEACH  ABLE  FOR  WASTE, 

whether  lessee  should  be  made,  50 

tenant  for  life,  must  set  aside  three-fourths  of  mining  rent,  60 
tenant  for  life  under  settlement  by  way  of  trust  for  sale,  61 
open  mines  may  be  worked  even  when  tenant  for  life  is,  61 
cutting  of  timber,  where  tenant  for  life  is,  124 
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IMPROVEMENT  OF  LAND  ACT, 

extended  list  of  authorized  works,  100 
upholding  and  insurance  of  improvements  under,  109 
extension  of  its  application,  112 
summary  of  its  provisions,  113 
priority  of  charges  under,  113 
amendment  of,  by  subsequent  Acts,  113 
powers  of,  to  be  exercised  by  Land  Commissioners,  145 
And  sec  TABLE  OF  STATUTES. 

IMPROVEMENTS, 

application  of  capital  money  in  payment  for,  16,  84 

building  lease  may  be  granted  in  consideration  of,  54 

description  of  works  authorized  as,  9S-103 

repair  of  buildings  not  included  in,  100 

payment  for,  how  obtained,  103 

authorized  by  Agricultural  Holdings  Act,  101 

scheme  for,  103 

payment  for,  though  scheme  not  submitted,  105,  198 

concurrence  in  joint,  106 

maintenance,  repair  and  insurance  of,  107 

execution  and  repair  of,  111 

provisions  as  to,  in  Improvement  of  Land  Act,  113 

tenant  for  life  may  enter  into  contracts  as  to,  114 

redemption  of  rent-charge  for,  187 

authorized  by  Act  of  1890,  198 

INCOME 

includes  rents  and  profits,  26 

of  investments,  application  of,  92 

payment  of  costs  out  of,  143 

of  land,  person  entitled  to,  when  a  •'  limited  owner,'   160,  1G4 

accumulation  of,  effect  of,  163 

INCORPOREAL  HEREDITAMENTS 
included  in  definition  of  "land,"  26 

INCUMBRANCES, 

provision  for,  under  S.  L.  Act,  17 

person  to  be  deemed  tenant  for  life  notwithstanding,  25 

even  if  they  exhaust  the  whole  income,  32 

may  be  transferred  by  tenant  for  life  to  other  parts  cf  settled  land,  48 
conveyance,  subject  to,  78.  80 
on  reversion,  powers  of  the  Act  exerciseable,  81 
on  life  estate,  costs  occasioned  by,  91 
capital  money  may  be  applied  in  discharge  of,  84,  86 
purchased  laud,  how  to  be  made  subject  to,  95 
money  may  be  raised  on  mortgage  for  discharge  of,  195 

INDEMNITY  OF  TRUSTEES, 

individually  and  generally,  10,  134,  135 
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INFANT, 

exercise  of  powers  on  behalf  of,  19,  167 

tenant  in  tail,  leaseholds  uot.to  vest  in  absolutely,  97 

application  by  guardian  or  next  friend  of,  for  appointment  of  trustees,  129 

land  of,  deemed  to  be  settled  land,  166 

absolutely  entitled,  deemed  to  be  tenant  for  life,  166 

trustees  of  the  settlement  may  exercise  powers  on  behalf  of,  167 

appointment  of  persons  to  exercise  powers  on  behalf  of,  167 

capacity  of,  to  execute  a  power,  167 

married  woman,  169 

lunatic,  172 

Form  of  Summons  to  appoint  persons  to  exercise  powers  of,  219 

INFANTS'  SETTLEMENT  ACT, 

effect  of,  upon  powers  of  Settled  Land  Act,  168 

INJUNCTION 

to  restrain  sale  by  tenant  for  life,  39 

INROLMENT 

of  deed  dedicating  open  space  to  the  public,  72,  73 

INSURANCE 

of  improvements,  107 

INVESTMENT  OF  CAPITAL  MONEY 

to  be  made  by  direction  of  tenant  for  life,  15,  92 
in  various  forms,  14,  83 

not  to  be  altered  without  consent  of  tenant  for  life,  92 
in  Court  iinder  other  Acts,  118 

And   see  APPLICATION,    IMPROVEMENTS,   CAPITAL    MONEY    ARISING 

UNDER  THE   ACT. 

INVESTMENTS 

authorized  by  the  Act,  15,  83 

IRELAND, 

modifications  of  the  Act  as  to,  178 

difficulty  as  to  leases  in,  180 

whether  "judicial  lease"  may  be  granted,  ISO 

JOINT  IMPROVEMENTS 
by  several  landowners,  106 
provisions  as  to,  in  Land  Improvement  Act,  106 

JOINT  TENANTS, 

together,  constitute  "tenant  for  life,"  25,  31 
must  all  conciir  in  exercise  of  powers,  31 
consent  of  one  sufficient,  183 
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LANCASTER,  COUNTY  PALATINE  OF, 

concurrent  jurisdiction  of  Courts  in,  ll,  38,  141 
rules  of  Court  for,  how  to  be  made,  141 
registration  of  lis  pendens  in,  186 

LAND, 

definition  of,  5,  26 

includes  incorporeal  hereditaments,  26,  35 

investment  of  capital  money  in  purchase  of,  84,  94 

capital  money  considered  as,  92 

settlement  of  purchased,  95 

costs  of  re-investment  in,  payable  by  company,  120 

of  an  infant  to  be  deemed  "  settled  laud,"  166 

LAND  COMMISSIONERS, 

replaced  by  Board  of  Agriculture,  12 

powers  of,  as  regards  improvements,  103 

may  require  tenant  for  life  to  maintain  and  insure  improvements,  107 

incorporation  of,  144 

filing  of  certificates  and  reports  in  office  of,  146 

LANDS  CLAUSES  CONSOLIDATION  ACTS, 

money  in  Court  under,  to  be  applied  as  capital  money,  118 
payment  out  to  trustees,  118 
application  of,  petition  or  summons,  119 
costs  of  investment,  120 

LAND  TAX, 

redemption  of,  with  capital  money,  84 
statutes  relating  to,  88 

LEASEHOLDS, 

whether  they  may  be  taken  in  exchange,  43 

vested  in  trustees  may  be  conveyed  by  tenant  for  life,  77 

reversion  of  settled,  may  be  purchased  with  capital  money,  84,  89 

application  of  capital  money  in  purchase  of,  84 

purchased,  how  to  be  settled,  95 

not  to  vest  in  tenant  in  tail  by  purchase,  who  dies  under  age,  95,  97 

purchase-money  of,  application  of,  122 

sale  of,  by  executors,  157 

of  an  infant,  whether  "settled  land,"  166 

LEASES, 

power  of  tenant  for  life  to  grant,  49 

consent  of  tenant  for  life  to  grant  of,  by  trustees,  50 

general  regulations  respecting,  51 

when  to  be  under  seal,  51,  52 

contracts  for,  when  equivalent  to  leases,  52 

defective  execution  of,  relief  against,  52,  66 

tenant  for  life  may  covenant  for  renewal  of,  53 
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LEASES— continued. 

building,  regulations  respecting,  51 

miniug,  regulations  respecting,  56 

ou  special  conditions  under  an  order  of  the  Court,  59 

to  give  effect  to  contracts  and  covenants,  63 

renewal  of,  63,  65 

confirmation  of  void  or  voidable,  63,  65 

for  lives,  when  tenant  for  life  may  grant,  65 

surrender  of,  66 

of  copyholds,  licences  to  grant,  68 

of  principal  mansion  house,  restricted,  69 

grant  of,  by  deed,  77 

conveyance  under  Settled  Land  Act  to  be  subject  to,  78 

contracts  for,  powers  of  tenant  for  life  in  respect  of,  114,  116 

application  of  money  paid  for,  122 

lotices  to  trustees  previous  to  granting,  137 

consent  of  assignee  of  tenant  for  life,  when  requisite,  147 

protection  of  lessees  in  taking,  154 

for  21  years,  modifications  as  to,  193 

for  erection  of  dwellings  for  working  classes,  201 

Form  of  Summons  for  leave  to  grant,  210,  211 

LESSEE, 

covenant  by,  for  payment  of  rent,  51,  53 

statement  conclusive  in  favour  of,  51 

execution  of  coxinterpart  by,  51 

improvements  by,  may  be  regarded  in  fixing  rent,  51 

to  whom  mining  rent  is  payable  by,  62 

protection  of,  as  to  requisitions  of  the  Act,  154 

LICENCE 

for  mining  purposes  included  in  "  mining  leasa,"  27 

rights  conferred  by,  37 
to  lease  copyholds  may  be  given  by  tenant  for  life,  68 

operation  of,  68 

terms  of,  depend  on  custom,  68 

LIFE  ESTATE  CHARGES, 

effect  of,  upon  statutory  powers,  81 

LIMITATIONS,  STATUTE  OF, 
in  action  for  dilapidations,  111 
tenant  for  life  cannot  plead,  153 
effect  of  Trustee  Act,  1888,  153 

LIMITED  OWNERS, 

who  may  exercise  powers  of  the  Act,  19,  159 

erection  of  residences  by,  102 

obligation  on,  to  maintain,  repair,  and  insure  improvements,  106 

may  execute  and  repair  works  without  impeachment  of  waste,  11] 
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LIMITED   OWNERS— continued. 

loans  to,  uuder  Improvement  of  Land  Act,  113 

enumeration  of,  LVJ 

application  of  Act  to,  ICO 

exercise  of  powers  on  behalf  of,  being  infants,  167 

married  women  being,  how  powers  are  to  be  exercised,  169 

lunatics  being,  how  powers  are  to  be  exercised,  171 

LIMITED  OWNERS  RESIDENCES  ACTS,  102,  113 

LIS  PENDENS, 

registration  of  order  as,  184 
effect  of,  185 

LOCAL  CUSTOMS, 

leases  may  be  sanctioned  in  accordance  with,  59 

LOCAL  LOANS  ACT, 

power  of  investment  under,  86 

LOSS, 

indemnity  of  trustees  against,  134,  135 

LOTS, 

tenant  for  life  may  sell  in  one,  or  several,  44 

contract  to  grant  leases  in,  apportionment  of  rent,  54,  56 

LUNATIC, 

exercise  of  powers  on  behalf  of,  19,  171 
undivided  share,  sale  to  co-owner,  77 
not  so  found,  whether  powers  exerciseable,  171 
exercise  of  powers  on  behalf  of  infant,  172 

on  behalf  of  married  woman,  172 

MAINTENANCE  OF  IMPROVEMENTS 
by  limited  owners,  107 

MANOR, 

definition  of,  27 

by  reputation,  meaning  of  the  expression,  37 

tenant  for  life  of,  may  enfranchise,  38,  42 

MANSION  HOUSE, 

alienation  of,  restricted,  8,  69, 195 
rebuilding  of,  102,  198 

erection,  completion,  or  improvement  of,  uuder  the  Limited  Owners  Resi- 
dences Act,  102,  113 
personalty  not  spent  in  rebuilding,  103 
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MARRIED  WOMEN, 

powers  of  the  Act  when  exerciseable  by,  19,  139 

convey  without  deed  acknowledged,  83,  171 

modification  of  the  Act  as  to,  169 

exercise  of  the  powers  of  the  Act  over  separate  property,  169 

when  their  husbands  must  concur,  169 

restrained  from  anticipation  may  exercise  powers,  169 

infant,  cannot  exercise  powers,  170 

MINERALS, 

in  general  part  of  the  inheritance  of  the  land,  36 
what  substances  are,  37 

V  mining  rent  may  be  determined  by  quantity  of,  56 

dealt  with  apart  from  surface,  73 

MINES, 

open,  the  working  of,  not  waste,  36 
metalliferous,  rent  generally  reserved  in  kind,  57 
y      right  of  tenant  for  life  to  work,  61 

works  connected  with  an  "  authorized  improvement,"  100,  101 

MINES  AND  MINERALS, 
definition  of,  26 

exception  or  reservation  of,  on  enfranchisement,  44 
restrictions  or  reservations  as  to,  on  sale,  &c.,  44 
may  be  excepted  from  surrender  of  lease,  66 
application  of  capital  money  in  purchase  of,  84 
conveyance  of,  to  uses  of  settlement,  on  purchase,  96 

MINIMUM  KENT 

may  be  reserved  in  mining  lease,  57 
payable  though  working  stopped,  58 

MINING  LEASE, 
definition  of,  26 
tenant  for  life  may  grant,  50 
regulations  respecting,  56 
variable  rent  may  be  reserved  in,  56,  57 
on  special  conditions  under  an  order  of  the  Court,  59 
part  of  rent  under,  to  be  set  aside,  60 

to  whom  payable,  62 
surrender  and  new  grant  of,  66 
grant  or  reservation  of  rights  in,  73 
determination  of  rent  in,  193 

MONEY 

in  Court, 

application  of,  118 

payment  of,  to  trustees,  118 
in  the  hands  of  trustees, 

application  of,  120 
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MORTGAGE, 

transfer  of,  to  other  part  of  settled  land  48 

money  may  be  raised  on,  for  special  purposes,  75 

completion  of,  by  deed,  77 

on  life  estate,  81 

on  reversion,  81 

application  of  capital  money  in  discharge  of,  84,  88 

tenant  for  life  to  give  notice  of  his  intention  to,  137 

for  costs,  143 

capital  money  may  be  raised  by,  for  incumbrances,  196 

MORTGAGEES 

not  bound  to  see  that  niouey  is  wanted  for  any  purposes  of  the  Act,  133 

general  protection  of,  154 

of  life  estate,  costs  of  obtaining  concurrence,  91 

,    MUNICIPAL  CORPORATION, 
investment  on  securities  of,  86 

NEW  TRUSTEES, 

appointment  of,  by  the  Court,  10,  129 

under  the  Conv.  Act,  1881,  200 

NEXT  FRIEND  OF  INFANT, 

application  by,  for  the  appointment  of  trustees,  129 
of  persons  to  exercise  powers.  167 

NOTICE 

by  tenant  for  life  to  trustees  of  intended  exercise  of  powers,  40,  137 

also  to  their  solicitor,  1 38 

lot  effectual  unless  there  are  at  least  two  trustees,  1 38 
loud  fide  purchaser  not  concerned  to  inquire  as  to,  138 
trustees  can  waive,  138,  183 
may  be  general,  138,  182 
none  required  of  short  leases,  138,  193 
absence  of,  not  a  defect  of  title,  138 
of  application  to  the  Court,  on  whom  to  be  served,  140,  203 

OFFICE  COPIES 

of  certificates  and  reports,  146 

OPEN  MINES, 

tenant  for  life  may  work,  although  impeachable  for  waste,  61 

OPEN  SPACES.—  See  STREETS. 

OPINION  OF  COURT 

may  be  given  as  to  powers  in  settlement,  156 

C.S.L.A.  n 
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OPTION  OF  PURCHASE, 

tenant  for  life  cannot  in  general  give,  at  fixed  price,  45 
may  be  given  by  building  lease,  46,  55,  189 

ORDER 

of  the  Court, 

sanctioning  leases  on  special  terms,  59 

alienation  cf  Mansion  House,  69 
cutting  and  sale  of  timber,  124 
proceedings  for  protection,  &c.,  of  settled  laud,  123 
sale  of  heirlooms,  126 
authorizing  trustees  to  pay  for  works,  104 
giving  leave  to  exercise  powers  of  a.  63,  184 
affecting  land, 

registration  may  be  vacated,  201 

OUTSTROKE  ROYALTY, 
in  what  cases  payable,  58 


PALATINE  COURTS.— See  DURHAM,  LANCASTER. 

PARK, 

restrictions  on  alienation  of,  8,  69,  195 

PARLIAMENT, 

proceedings  in,  for  defence  of  settled  land,  104 

PARTITION, 

power  of  tenant  for  life  as  to,  38,  43 

general  regulations  as  to,  44 

transfer  of  iucumbrances  on,  48 

mines  and  minerals  may  be  separately  dealt  with  on,  73 

money  required  for  equality  of,  may  be  raised  by  mortgage,  75 

completion  of,  by  conveyance,  77 

creation  of  easements  on,  80,  192 

land  acquired  on,  how  to  be  settled,  93 

contracts  for,  power  to  make,  114 

notice  to  trustees  before  making,  137 

protection  of  parties  making,  154 

PAYMENT 

to  person  absolutely  entitled,  85,  93 

to  trustees  of  the  settlement,  90 

for  improvements,  how  obtained,  103 

/to  sole  trustee,  when  permitted,  132 
of  trustees'  expenses  out  of  trust  property,  136 
of  money  into  Court  exonerates  payer,  140, 
rules  as  to,  203 
forms  of  summons  for,  212,  213,  214 
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PAYMENT— continued. 
I      out  of  Court,  procedure  as  to,  119 
to  the  trustees,  193 

cf  costs  out  of  settled  property,  140,  143 

of  debts,  sale  for,  consent  of  tenant  for  life  to,  157 

PEPPERCORN  REST 

may  be  reserved  for  first  five  years  of  building  lease,  54 

PERMISSIVE  WASTE, 
lessee  not  liable  for,  51 
liabilities  of  tenant  for  life  in  respect  of,  108 

PERPETUITY 

leases  in,  may  be  authorized  by  the  Court,  59 

PERSONAL  REPRESENTATIVES  OF  LAST  SURVIVING  TRUSTEE 

to  be  trustees  of  the  settlement,  129 
power  of,  to  give  receipts,  13.3 

PETITION 

not  to  be  presented  without  direction  of  judge,  203 
directions  as  to  service  of,  205 
summons  for,  219 

PLANTING, 

an  authorized  improvement,  99,  101 

PLEASURE  GROUNDS 

sale,  exchange  or  lease  of,  restricted,  69,  195 

POSSESSION 

estate  of  tenant  for  life  must  be  in,  25,  33 

includes  receipt  of  income,  26 

ccstui  que  trust  when  entitled  to,  30 

lease  to  take  effect  in,  51 

of  title  deeds,  right  to,  82 

estate  of  "limited  owner"  must  be  in,  159,  160 

POST, 

service  of  notice  by,  138 

POWERS, 

defectively  executed,  when  aided,  52 
contracts  for  value  treated  as  executions,  64 
Conferred  by  the  Act, 

cannot  be  assigned  or  released,  146 
contract  not  to  exercise,  void,  147 
prohibition  against  exercise  of,  void,  149 

R   2 
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POWERS— continued. 

Conferred  by  the  Ad — continue!. 

inducements  not  to  exercise,  void,  149 
forfeiture  not  caused  by  exercise  of,  150 
may  be  exercised  from  time  to  time,  154 
construction  of,  155 
Conferred  by  a  Settlement, 
general  saving  as  to,  155 
conflict  of  with  those  of  the  Act,  155 
consent  of  tenant  for  life  to  exercise  of,  155 
additional  or  larger,  operation  of,  1.58 
suspension  or  extinguishment  of,  147 
capacity  of  an  infant  as  to,  1G7 

POWERS  OF  TENANT  FOR  LIFE, 
tabular  statement  of,  G 

sale,  enfranchisement,  exchange,  partition,  41 
general  regulations  as  to,  44 

transfer  of  iucumbrances,  48 

grant  of  leases,  49,  59,  63 

acceptance  of  surrenders,  66 

licences  to  copyholders,  68 

land  for  streets  and  open  spaces,  71 

to  deal  separately  with  surface  and  minerals,  73 

mortgages  for  special  purposes,  75 

conveyance  of  settled  land  by  deed,  77 

choice  of  investments,  92 

execution  of  improvements,  111 

to  make  binding  contracts,  114 

cutting  of  timber,  124 

sale  of  heirlooms,  126 

to  complete  contracts,  192 

to  raise  money  for  discharge  of  incumbranccs,  195 
checks  imposed  upon,  7,  40 

as  to  amount  of  consideration,  7,  45 
preservation  of  property,  8,  10G 
alienation  of  mansion  house,  8,  69,  195 
cutting  of  timber,  124 
sale  of  heirlooms,  126 
may  be  exercised  by  other  limited  owners,  19,  159 

trustees  on  behalf  of  infant,  167 

married  women  as  to  separate  property,  169 

husband  and  wife  as  to  property  not  separate,  1G9 

committee  on  behalf  of  lunatic,  171 
assignment  or  release  of,  prohibited,  22,  146 
cumulative,  40,  155 

unaffected  by  decree  for  administration,  41 
reference  of  differences  as  to,  to  Court  137,  152 
notice  to  trustees  of  intended  exercise,  137,  182 
continue  after  assignment  of  life  interest,  147 
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POWERS  OF  TENANT  FOR  LIFE— continued. 
tenant  for  life  a  trustee  in  exercise  of,  151 
cannot  be  excluded  by  contrary  inteutioj,  149 
when  exerciseable  by  the  trustees,  187 

PREDECESSORS  IN  TITLE, 

lease  to  give  effect  to  contract  or  covenant  o*",  63 
tenant  for  life  may  complete  contract  of,  192 

PRELIMINARY  CONTRACTS 
not  part  of  title  to  lease,  115 

PRESERVATION 

of  property,  checks  imposed  on  tenant  for  life  for,  8 

PRINCIPAL  MANSION  HOUSE, 

sale,  exchange  or  lease  of,  restricted,  8,  69,  195 

/meaning  of  the  expression,  09,  71,  195 
.expenditure  of  capital  money  in  rebuilding,  102,  198 
r  form  of  summous  for  leave  to  sell,  212 

PRIVATE  CONTRACT, 

tenant  for  life  may  sell  by,  44 

PROHIBITION 

against  exercise  of  powers,  void,  22,  149 

PROTECTION 

of  each  trustee  individually,  134 
of  trustees  generally,  135 
of  mortgagees,  133,  154 
of  purchasers,  154 

PROTECTION  OF  SETTLED  LAND, 

proceedings  for,  sanction  of  by  Court,  125 

PURCHASE, 

laud  acquired  by,  how  to  be  settled,  95 

of  land,  money  liable  to  be  laid  out  in,  may  be  applied  as  capital  money, 
121 

PURCHASE  MONEY 

cannot  be  received  by  tenant  for  life,  8,  40 
must  be  paid  to  the  trustees  or  iuto  Court,  92 
of  lease  or  reversion,  how  apportioned,  122 
discharge  for,  133,  140 
payment  of,  into  Court,  rules  as  to,  206 
summons  for,  213,  214 

PURCHASER, 

position  of,  under  Settled  Laud  Act,  17 
protection  of,  dealing  in  good  faith,  154 
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QUIT  RENT, 

redemption  of,  -with  capital  money,  84 
under  the  Conv.  Act,  1881,  88 

EAILWAY  COMPANY, 

investment  of  capital  money  on  bonds,  mortgages,  or  debentures  of,  84 
rent-charge,  guaranteed  or  preference  stock,  85 

RECEIPT 

of  capital  money  by  one  trustee,  prohibited,  132 
given  for  conformity,  134 

RECEIPTS,  POWER  TO  GIVE, 

trustees  of  the  settlement  have,  133 
under  the  Conv.  Act,  1881,  133 

RECOVERY  OF  SETTLED  LAND, 

proceedings  for,  sanction  of  by  Court,  125 

RE-ENTRY. 

condition  of,  lease  to  contain,  51 

apportioned  on  surrender,  67 

REGISTERED  LETTERS, 

notices  to  be  sent  by,  138 

REGISTRATION 

of  writ  or  order  affecting  land  may  be  vacated,  201 
i 

REIMBURSEMENT 

of  trustees  in  respect  of  their  proper  expenses   136 

RELEASE, 

powers  of  tenant  for  life  not  capable  of,  146 

REMAINDER 

not  disposed  of  by  settlement  to  be  deemed  to  be  included  therein,  25,  '29 
included  in  definition  of  "land,"  35 

REMAINDER-MEN, 

checks  for  security  of,  7 

have  right  of  action  for  dilapidations,  107,  110 
when  bound  by  contracts  of  tenant  for  life,  11" 
time  does  not  run  against,  153 

RENEWAL 

lease  by  tenant  for  life  in  pursuance  of  covenant  for  65 
effect  of  covenant  for,  by  tenant  for  life,  65,  116 
of  lease  by  guardians  of  infant,  65 
committee  of  lunatic,  65 


i 
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KENT, 

definition  of,  26,  36 

paymeut  of,  to  be  secured  by  condition  of  re-entry,  51 
"best,"  how  determined,  52 
uniform  except  in  building  and  mining  leases,  53 
apportionment  of.  under  building  contract,  51,  56 
peppercorn  may  be  reserved  for  five  years  in  building  lease,  54 
how  ascertainable  in  mining  lease,  56,  57,  193 
/proportion  to  be  set  aside  in  mining  lease,  63 
/  to  whom  payable,  62 

may  be  apportioned  on  surrender,  66 
Crown,  chief,  or  quit,  may  be  redeemed,  Si 

RENT-CHARGE, 

reservation  of,  on  grant  for  building  purposes,  59,  194 

operation  of,  under  Act  of  1890,  60 
application  of  capital  money  in  redemption  of,  87,  187 
remedies  for  recovery  of,  194 

REPAIR  OF  IMPROVEMENTS, 

dedicated  to  the  public,  72,  73 
liability  of  limited  owners  for,  107 
protection  as  regards  waste  in  respect  of,  111 

REPAIRING  LEASE 

included  in  building  lease,  26,  55 

REPEAL  OF  ENACTMENTS,  178,  181 
23  &  24  Viet.  c.  145,  Parts  I.  and  IV. 
27  &  28  Viet.  c.  114,  ss.  17,  18,  and  21  (in  part). 
40  &  41  Viet.  c.  18,  s.  17 
S.  L.  Act,  1832,  a.  15,  195 

REPORT  OF  LAND  COMMISSIONERS, 
respecting  improvements,  107 
to  be  filed  in  their  office,  143 

RESERVATION 

of  mines  on  sale,  &c. ,  of  surface,  73 

RESERVE  BIDDINGS, 

tenant  for  life  may  fix,  41 

RESIDENCE, 

condition  as  to,  effect  of,  153 

RESTRAINT  ON  ANTICIPATION, 

powers  of  Act  may  be  exercised  notwithstanding,  169 

RESTRICTIONS 

on  assignment,  or  release  of  powers,  146 
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RESTRICTIVE  COVENANTS 

may  be  imposed  on  sale  of  settled  land,  44 
]/       constructive  notice  of,  binds  assignee,  47 

on  a  general  building  scheme,  how  far  binding,  47 

REVERSION, 

not  disposed  of  by  settlement  to  be  deemed  to  be  included  therein,  '2",  29 

/derivative  settlement  of,  28 

included  in  definition  of"  land,"  So-. 

charges  on,  do  not  affect  powers,  81 

of  settled  leaseholds  may  be  purchased  with  capital  money,  84,  89 

purchase-money  of,  how  to  be  apportioned.  122 

RIGHTS,  EASEMENTS,  AND  PRIVILEGES, 
sale  of,  by  tenant  for  life,  38,  42 
may  be  re-granted  on  enfranchisement,  45 
how  affected  by  enfranchisement,  48 
lease  of,  by  tenant  for  life,  49 

granted  or  reserved  on  separate  dealings  with  surface  and  minerals,  73 
conveyance  or  creation  of,  by  deed,  77 
statutory  conveyance  sxibject  to,  78 
creation  of,  on  exchange  or  partition,  80,  192 
how  to  be  made  subject  to  settlement,  96 

ROADS, 

land  may  be  appropriated  for,  71 

capital  money  may  be  expended  in  making,  99 

ROYALTY 

included  in  definition  of  "rent,"  26 

is  a  rent  varying  with  the  quantity  of  minerals  extracted,  36 

outstroke,  in  what  cases  payable,  58 

RULES  FOR  PURPOSES  OF  THE  ACT, 

/summary  of,  1 1 
how  to  be  made,  140 
for  the  Palatine  Court,  141 
for  Ireland,  179 

as  to  Civil  Bill  Courts,  179 
under  the  S.  L.  Act,  1882,  203 

SALE, 

powers  of  tenant  for  life  as  to,  38 

motives  of  tenant  for  life  disregarded,  39 

Avhen  restrained  by  injunction,  39 

purchase-money  cannot  be  received  by  tenant  for  life  4 

what  may  be  sold,  41 

notwithstanding  decree,  41 

general  regulations  as  to,  44 

restrictive  covenants  on,  44 
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SALE — contin  uc,J. 

timber  should  be  sold  with  land,  46 
manner  of,  by  tenant  for  life,  47 
transfer  of  incumbrances  on,  48 
of  principal  mansion-house  restricted,  69 
dedication  of  streets  and  open  spaces  on,  71 
:>£  surface  and  minerals  separately,  73 
completion  of,  by  conveyance,  77 
subject  to  incumbrances,  80 
of  heirlooms  under  an  order  of  the  Court,  126 
notice  by  tenant  for  life  of  intention  to  make,  137 
for  payment  of  costs,  143 
.general  protection  of  purchaser  on,  154 
settlement  by  way  of  trust  for,  173 
in  consideration  of  rent-charge,  194 
to  tenant  for  life,  how  effected,  197 
for  dwellings  for  working  classes,  201 
to  be  carried  into  effect  out  of  Court,  206 

SAVING  CLAUSE, 

for  powers  conferred  by  settlement,  155 
as  to  repeal  of  enactments,  178 

SCHEME  FOR  IMPROVEMENTS, 

to  be  submitted  by  tenant  for  life,  8,  103,  105 

how  approved,  8,  103 

costs  of,  may  be  ordered  to  be  paid  out  of  corpus,  91 

capital  money  may  be  applied  in  payment  for,  103 

how  to  be  approved,  103,  104 

whether  company  can  be  required  to  pay  for,  120 

Court  may  dispense  with,  198 

summons  for  approval  of,  215 

SCOTLAND, 

Settled  Laud  Act  does  not  extend  to,  24 

SECURITIES, 

definition  of,  27,  37 

investment  of  capital  money  on  authorized,  83,  85 

power  to  give  receipt  for,  133 

trustees  not  liable  for  insufficiency  of,  135 

SEIGNORY 

of  freehold  laud  may  be  sold,  38 

sale  of,  an  enfranchisement,  42 

may  be  purchased  with  capital  money,  84 

SEPARATE  PROPERTY, 

married  women  may  exercise  powers  in  respect  of,  169 
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SERVICE 

of  proceedings,  203,  205 

SERVICE  OF  NOTICE 

on  trustees  and  their  solicitor  by  registered  letters,  133 
of  application  by  trustees,  on  tenant  for  life,  140 
Court  may  direct,  on  any  person.  140,  203 

SETTLED  ESTATES  ACT, 

effect  of  Settled  Land  Act  upon,  21 

cases  in  which  it  may  still  be  used,  21 

effect  of  order  under,  iipon  powers  of  S.  L.  Act,  22 

definition  of  "settlement  "  in,  28 

i  * 

leases  under,  50,  60,  170 
mining  rent  set  aside  under,  61 
surrender  of  leases  under,  67 
licences  to  copyhold  tenants  under,  68 

money  in  Court  under,  may  be  applied  as  capital  money,  118 
And  SCC-TABLE  OF  STATUTES. 

SETTLED  LAND, 

definition  of,  3,  25,  29 

time  for  ascertaining  when  land  is,  25,  30 

several  estates  may  together  constitute,  29 

an  undivided  share  may  be,  30 

may  be  bound  by  restrictive  covenants,  44 

the  contracts  of  the  tenant  for  life,  115 
transfer  of  iucumbrances  from  one  part  of,  to  another,  48 
protection,  or  recovery  of.  125 
land  of  an  infant  to  be,  166 
land  vested  in  trustees  upon  trust  for  sale  to  be,  173 

SETTLED  LAND  ACT, 
general  scheme  of,  1 
principle  on  which  it  rests,  2 
amendments  of,  3 

Settled  Estates  Act,  how  far  superseded  by,  21 
commencement  and  extent  of,  24 

SETTLEMENT 

of  laud  on  marriage  made  in  two  ways,  4 

by  will,  5 

time  when  it  takes  effect,  5,  25 
existing,  effect  of  Settled  Land  Act  upon,  20 
definition  of,  in  Settled  Land  Act,  24 

amended,  27,  191 

Settled  Estates  Act,  28 

includes  marriage  settlement  by  tenant  for  life,  27 
what  limitations  in,  constitute  a  "  succession,''  28 
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SETTLEMENT— continued. 

must  be  subsisting  when  powers  exercised,  29 
purchased  land,  how  to  be  made  subject  to,  93 
prohibition  by,  of  exercise  of  powers  void,  149 
/by  way  of  trust  for  sale,  express  provision  as  to,  173,  183 

SEVERANCE 

of  surface  and  mines,  73 

SEWAGE  WORKS 

an  improvement  under  Settled  Land  Act,  99 
loans  for,  under  Public  Health  Act,  114 

SHARE, 

exercise  of  statutory  powers  in  case  of  undivided,  76 

V 

SILOS 

an  "authorized  improvement,"  101 

SOLE  TRUSTEE, 

/payment  of  capital  money  to,  132 
wpoer  of,  to  give  receipts,  133 

SOLICITOR 

of  tenant  for  life,  not  appointed  trustee,  131 

notice  to  be  sent  to,  of  intended  exercise  of  powers,  138,  139 

SPECIFIC  PERFORMANCE, 

with  compensation  for  mansion  house  not  enforced,  70 
of  contracts  by  tenant  for  life,  116 

SQUARES, 

appropriation  of  settled  land  for,  71 
vesting  of,  in  trustees,  71 

STAMP  DUTY 

yon  exchange,  43 
on  transfer  of  incumbrance,  49 
on  building  lease,  not  payable  in  respect  of  improvements,  55 
on  lease,  surrender  not  taken  into  account,  67 
ou  appointment  of  new  trustees,  131 

STATEMENT 

Jin  lease  or  indorsed, 
conclusive  in  certain  cases,  51 
evidence  against  all  the  world,  54 

STATUTES— See  TABLE  AT  COMMENCEMENT  OF  VOLUME. 


. 
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STEWARD  OP  MANOR, 

certificate  of,  evidence  of  entry  of  licence  on  Court  Rolls,  GS 
entry  of  deed  on  Court  Rolls  by,  78 
may  require  production  of  settlement,  82 

STREETS  AND  OPEN  SPACES, 

tenant  for  life  may  dedicate  land  for,  71 
vesting  of,  in  tnistees,  71 
inroluient  of  deed  relating  to,  72,  73 
are  an  "authorized  improvement,"  99 

SUBSISTING  USES, 

purchased  freeholds  to  be  conveyed  to,  95 

SUBSTITUTED  SECURITY, 

in  -what  cases  purchased  land  may  be  made  a,  95,  97 

SUCCESSION  DUTY, 

land  freed  from,  on  sale  under  the  Act,  82 

SUMMONS  AT  CHAMBERS, 

applications  may  be  made  l>y.  11,  140,  203 
when  money  paid  out  on,  119 
Low  to  be  entitled,  203,  209 

served,  203 
formal  parts  of,  209 

See  FORMS,  209  ct  scq. 

SURFACE, 

dealt  with  separately  from  mines,  73 
injury  to,  by  mining  operations,  75 

SURRENDER 
of  lease, 

tenant  for  life  may  accept,  66 

term  destroyed  by  force  of  statute.  G7 

conditions  of  new  lease  granted  on,  67 

apportionment  of  conditions  on,  67 

under  the  Settled  Estates  Act,  67 

sub-lessees  unaffected  by,  67 

is  equivalent  to  payment  of  fine,  68 
of  contract  for  lease, 

tenant  for  life  may  accept,  114 

SURVEYOR, 

summons  for  appointment  of,  215 
nomination  of,  by  trustees,  216 
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SURVIVORS  AND  SURVIVOR 

of  "  the  trustees  of  the  settlement,"  129,  132 

SUSPENSION  OF  POWERS,  147 

TENANT  BY  THE  CURTESY 
is  a  "limited  owner,"  160 

TENANT  FOR  LIFE, 

summary  of  powers  of,  6 

definition  of,  25 

person  deemed  to  be,  notwithstanding  incumbrances,  2^,  30 

two  or  more  persons  concurrently  entitled,  25,  31 

what  assignments  by,  included  in  settlement,  27,  191 

when  entitled  to  possession,  30 

gammons  to  determine  whether  claimant  is,  31 

of  undivided  share,  powers  of,  31 

deemed  to  be,  notwithstanding  accumulation  of  rents,  32 

his  estate  must  be  in  possession,  32 

position  of,  as  to  mines,  61 

of  undivided  share  may  concur  with  other  owners,  76 

when  entitled  to  possession  of  deeds,  82 

covenants  for  title  by,  83 

option  of,  TVS  to  investments,  92 

bound  to  maintain  and  insure  improvements,  107,  108 

right  of  action  agaiust,  in  respect  of  improvements,  107 

rights  of,  in  respect  of  timber,  124 

not  to  be  appointed  trustee  of  the  settlement,  131 

difference  between  the  trustees  and,  may  be  referred  to  Court,  137 

notice  by,  to  trustees,  137,  182 

.nkruptcy  of,  effect  on  powers,  148 
a  trustee  of  his  powers  for  all  parties,  151 
sale  by  to  stop  accumulations,  152 
unot  purchase  from  himself,  153 
position  of,  as  to  Statute  of  Limitations,  153 
consent  of,  necessary  to  the  exercise  of  powers,  155 
where  estate  subject  to  determination,  163 
infant  absolutely  entitled  deemed  to  be,  166 
must  furnish  information  to  trustees,  182 
ouseut  of  one,  sufficient,  183 

cannot  exercise  powers  of  s.  63  without  an  order,  184 
trustees  to  represent,  in  dealings  with  himself,  197 
A.id  see  POWERS  OF  TENANT  FOR  LIFE. 

TENANT  FOR  YEARS  DETERMINABLE  ON  LIFE, 
is  a  "  limited  owner,"  159 
has  only  a  chattel  interest,  163 
mortgagee  of  tenant  for  life  is  generally,  163 

TENANT  IN  FEE  SIMPLE 

subject  to  executory  limitation  is  a  "  limited  o-.vuer,"  159,  162 
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TENANT  IN  TAIL, 

contract  by,  117 

can  convey  under  the  Act  without  a  deed  enrolled,  83,  1G1 
when  purchased  leaseholds  are  not  to  vest  absolutely  in,  95 
in  possession  to  have  the  powers  of  tenant  for  life,  159 

even  when  restrained  by  statute  from  barring  the  entail,  139 

and  wrhen  the  reversion  is  in  the  Crown,  159 

not  when  land  was  bestowed  by  Parliament  for  public  services,  159 
after  possibility  of  issue  extinct,  is  a  "limited  owner,"  100 
powers  of,  independently  of  the  Act,  161 

TENANT  PUR  AUTEE  VIE 
is  a  "limited  owner,"  159 

TENANTS  IN  COMMON 

together  constitute  "  tenant  for  life,"  25 

TIMBER 

must  be  sold  with  the  estate,  42 

may  be  cut  down  for  improvements,  112 

cutting  and  sale  of,  where  tenant  for  life  impeachable  for  waste,  124 

what  trees  are,  124 

form  of  summons  for  leave  to  sell,  212 

TITHE  RENT  CHARGE, 

redemption  of,  with  capital  money,  84 
Acts  relating  to,  88 

TITHES, 

an  incorporeal  hereditament,  36 

TITLE, 

stipulations  respecting,  tenant  for  life  may  make,  44 
preliminary  contract  as  to  lease  not  part  of,  115 

TITLE  DEEDS, 

when  tenant  for  life  entitled  to,  82 

covenant  for  production  of,  when  to  be  inserted,  82 

inspection  of,  right  to,  82 

TITLE  OF  HONOUR, 

an  incorporeal  hereditament,  36,  127 

TOLL 

included  in  definition  of  "rent,"  26 
is  the  rent  payable  for  a  wayleave,  38 

TRANSFER 

of  incumbrance,  48 
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TREES 

planted  as  an  improvement,  99,  101 
cannot  be  cut  down,  107 

TRUST  FOR  SALE, 

settlement  by  way  of,  provisions  as  to,  4,  173 
consent  of  tenant  for  life  to  exercise  of,  183 

TRUSTEES, 

powers  of  leasing  vested  in,  not  taken  away,  53 

authorized  investments  of,  85 

approval  of  "scheme"  by,  103 

payment  for  "  improvements  "  by,  103 

money  in  the  hands  of,  when  to  be  applied  as  capital  money,  120 

power  to  give  receipts,  133 

tenants  for  life  to  be,  in  the  exercise  of  powers,  151 

saving  of  powers  of,  155 

TRUSTEES  OF  THE  SETTLEMENT, 
definition  of,  8,  25,  33 

extended  by  Act  of  1890,  3t:  193 
powers  and  duties  of,  8,  10 
protection  of,  in  exercise  of  powers,  10,  134 
a  check  upon  the  tenant  for  life,  33,  40 
position  of,  with  respect  to  mining  rent,  62 
consent  of,  to  alienation  of  mansion-house,  69 

to  sale  of  timber,  124 
capital  money  to  be  paid  to,  or  into  Court,  92 

/leaseholds  and  copyholds  to  be  vested  in,  95 
approval  of  scheme  by,  103 

apportionment  by,  of  purchase-money  of  lease  or  reversion,  122 
appointment  of,  by  the  Court,  129 

under  Couv.  Act,  1881,  130,  200 
survivorship  of  the  office,  129,  132 
•who  are  fit  persons  to  be  appointed,  131 
number  of,  to  receive  capital  money,  132 
power  of,  to  give  receipts,  133 
indemnity  of,  134,  135 
reimbursement  of,  136 

differences  between,  and  tenant  for  life  may  be  referred  to  the  Court,  137 
cotices  to,  by  the  tenant  for  life,  138,  182 
should  appear  separately  from  tenant  for  life,  142 
may  exercise  powers  on  behalf  of  infant,  167 
may  waive  notice  by  tenant  for  life,  183 
exercise  of  powers  of  tenant  for  life  in  certain  cases,  197 
form  of  summons  for  appointment  of,  218 

UNDIVIDED  SHARE, 

included  in  definition  of  "  land,"  26 
•when  "  settled  land,"  30,  36 
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UNDIVIDED  SHARE— continued. 
powers  of  tenant  for  life  of,  31 
power  of  partition  in  the  case  of,  38 
iu  mines  and  minerals,  reservation  of,  7-1 
tenant  for  life  of,  may  concur  in  exercise  of  powers,  76 
of  lunatic  may  be  sold  to  co-owner,  77 

VESTING 

squares  or  open  spaces  in  trustees,  72 
copyholds  and  leaseholds  in  trustees,  93 

VOID  LEASE, 

confirmation  of,  63,  65 

WALES 

included  in  "England,"  48,  94 

WASTE, 

working  open  mines  is  not,  36 

leases  may  be  granted  involving,  50 

lessee  not  liable  for  permissive,  51 

position  of  tenant  for  life  iu  respect  of,  61,  74 

"meliorating,"  not  a  ground  of  forfeiture,  69 

permissive,  remedies  for,  108 

in  execution  of  improvements,  111 

tenant  for  life  impeachable  for,  rights  in  respect  of  timber,  124 

in  leases  under  Act  of  1890,  193 

WATER-SUPPLY, 

capital  money  may  be  expended  in  procuring,  99 

WAYLEAVES, 

rent  payable  for,  in  mining  leases,  59 

oil  separate  dealings  with  surface  and  minerals,  73 

WILL, 

included  iu  "settlement,"  5,  24 
definition  of,  27 

WORKING  CLASSES, 

sales,  &c.,  for  dwellings  of,  46,  201 

dwellings  for,  an  "authorized  improvement,"  102,  201 

extended  meaning  of,  iu  Act  of  1890,  201 

Sec  HOUSING  OF  THE  WORKING  CLASSES  ACT,  1890. 

WRIT  OR  ORDER, 

registration  of,  may  be  vacated,  201 
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Evidence— (continued). 
A.  Treatise  on  the  Law  of  Evidence,  as  ad- 
ministered in  England  and  Ireland,  with 
Illustrations  from  the  American  and  other 
Foreign  Laws.  By  His  Honour  Judge 
PITT-TAYLOR.  Sth'Edit.  In  2vols.  Royal 
8vo.  Price  SI.  15*.  cloth.  1885. 

Examination.— A  Digest  of  the  Subjects 
of  Probate,  Divorce,  Bankruptcy,  Admi- 
ralty, Ecclesiastical  and  Criminal  Law, 
necessary  to  be  known  for  the  Final  Exami- 
nations. Done  into  Questions  and  Answers. 
By  T.  B.  NAPIER,  LL.D.,  and  E.  M. 
STEPHENSON,  LL.B.,  Barristers-at-Law. 
Demy  8vo.  Price  12*.  cloth.  1888. 

ExeeutOPS.— WILLIAMS' (Sir  E.V.)  Trea- 
tise on  the  Law  of  Executors  and  Adminis- 
trators. 9th  Edition.  In  the  press. 

Fraud  and  Mistake.— KERR'S  Treatise 

on  the  Law  of  Fraud  and  Mistake  as 
administered  in  Courts  of  Equity.  By 
W.  W.  KERR,  A.M.  Oxon.,  Barrister-at- 
Law.  Royal  8vo.  Price  28*.  1883. 

Handbooks  of  the  Law. -By  c.  F. 

MORRELL,  Barrister-at-Law.  2s.  6d.  each, 
sewed. 

No.  1.  Wills— Handbook  for  Testators. 
„    2.  Probate— Executors  and  Administra- 
tors. 
„    3.  Insurance — Fire,  Life,  Accident  and 

Marine. 

Horses. — OLIPHANT'S  Law  of,  including 
the  Law  of  Innkeepers,  Veterinary  Sur- 
geons, &c.,  and  of  Hunting,  Racing, 
Wagers  and  Gaming.  4th  Edit.  By 
CLEMENT  ELPHINSTONE  LLOYD,  B.A. 
Oxon.  Demy  8vo.  Price  21s.  1882. 

Husband    and    Wife.— MACQUEEN'S 

(J .  F.)  Treatise  on  the  Law  of  Husband 
and  Wife.  3rd  Edit.  By  J.  C.  and  R.  B. 
RUSSELL.  1  vol.  Roy.  Svo.  25s.  1885. 
A  Digest  of  the  Law  of  Husband  and  Wife. 
By  R.  THICKNESSE,  B.A.,  Barrister-at- 
Law  ;  with  Forms  and  Precedents.  8vo. 
Price  20s.  cloth.  1884. 

Injunctions.— A  Treatise  on  the  Law  and 
Practice  of  Injunctions.  By  WILLIAM 
WILLIAMSON  KERR,  A.M.,  Barrister-at- 
Law.  3rd  Edition.  Royal  8vo.  Price 
M.  15*.  cloth.  1888. 

Insurance.— ARNOULD'S  (J.)  Marine  In- 
surance and  Average.  2  vols.  8vo.  6th 
Edit.  60*.  1887. 

International  Law.— MANNING'S  Law 

of  Nations.  2nd  Edit.  By  SHELDON  AMOS,  ^ 
Barrister-at-Law.    8vo.  16s.  cloth.    187-5.* 
WESTLAKE'S  International  Law.     3rd  Edi- 
tion.    Royal  8vo.     16s.  1890. 
Interpleader.— CARAB^;  (M.)  on  Inter- 
pleader in  the  High  Court  of  Justice;  with 
Forms.     2nd  Edit.    Crown  Svo.  Price  6s. 
cloth.  1888. 

Landlord  and  Tenant.— WOODFALL'S 

Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant ;  with  a  full  Co! lection,  of  Pre- 
cedents and  Forms  of  Procedure.  By  J.  M. 
LELY,  Barrator-at-Law.  14th  Edition. 
Royal  Svo.  Price  38s.  1889. 

The  Law  of  Landlord  and  Tenant  (SMITH,  J. 
W.),  a  Course  of  Lectures  delivered  in  the 
Law  Institution.  3rd  Edit.  By  VINCENT 
T.  THOMPSON,  M.A.,  Barrister-at-Law. 
Price  18s.  cloth.  1882. 


Law  Dictionary.— Containing  Defini- 
tions of  Terms  in  modern  use,  and  the 
Rules  of  Law  affecting  the  principal  Sub- 
jects. By  C.  SWEET,  LL.B.  Imperial 
Svo.  In  half  morocco,  40*.  1882. 

STROUD'S  Judicial  Dictionary.  A  Dictionary 
of  Words  and  Phrases  Judicially  Inter- 
preted. By  F.  STROUD,  Barrister-at-Law. 
Royal  Svo.  30s.  1890. 

Lunacy.— POPE'S  Treatise  on  the  Law  and 
Practice  of  Lunacy ;  comprising  as  well  the 
Care  and  Custody  of  Lunatics  by  the  Crown, 
as  the  Relation  of  Insanity  to  the  Civil  and 
Criminal  Law,  and  the  Law  of  Evidence  in 
regard  to  Insanity;  with  an  Appendix,  and 
an  Index  of  Precedents  and  Forms.  2nd 
Edition,  by  J.  H.  BOOME  and  V.  DE  S. 
FOWKE.  '8vo.  Price  21s.  cloth.  1892. 

Master  and  Servant.—  SMITH'S (C.M.) 

Law  of  Master  and  Servant,  including 
Masters  and  Workmen;  with  Statutes. 
Svo.  4th  Edition.  28s.  cloth.  1885. 

Maxims.— BKOOM'S  (Dr.)  Selection  of 
Legal  Maxims,  Classified  and  Illustrated. 
Sixth  Edition.  By  HERBERT  FRANCIS 
MANISTY,  of  the  Inner  Temple,  Esq.,  Bar- 
rister-at-Law. Svo.  Price  ll.Us.6d.  1884. 

Mayor's  Court,  London.— Practice  and 

Pleading;  with  Forms  and  Precedents.  By 
E.  H.  RAILTON  and  R.  GILL.  8s.  1888. 

Mercantile  and  Maritime  Law.— 

SMITH'S  (J.  W.)  Compendium  of  Mer- 
cantile Law.  Tenth  Edition.  By  J. 
MACDONELL,  M.A.  2  vols.  Royal  "Svo. 
Price  21.  2s.  1S90. 

TUDOR'S  (0.  D.)  Selection  of  Leading  Cases 
on  Mercantile  and  Maritime  Law;  with 
Notes.  Royal  Svo.  3rd  Ed.  42*.  1884. 

Merchant  Shipping1.— A  Treatise  on 
the  Law  of  Merchant  Shipping.  By  DAVID 
MACLACHLAN,  M.A.,  Barrister-at-Law. 
Royal  Svo.  Price  21.  2s.  cloth.  1892? 

MAUDE  (F.  P.)  and  POLLOCK'S  (C.  E.) 
Treatise  on  the  Law  of  Merchant  Shipping. 
4th  Ed.  By  the  Hon.  BARON  POLLOCK 
and  GAINSFORD  BRUCE,  Recorder  of  Brad- 
ford. 2  vols.  Royal  Svo.  3/.  10*.  1881. 

Metropolitan  "  Building    Acts— 

WOOI.RYCH'S.     With  Notes,  4c.    3rd  Ed. 

By  W.  H.  MACNAMARA.    Price  10*.  1882. 

Mines,  Minerals.— A  Treatise  on  the 
Law  of  Mines.  Quarries,  and  Minerals. 
By  R.  F.  MAcSwiNNKY,  M.A.,  Barrister- 
at-Law.  Royal  Svo.  Price  35s.  cloth.  1884. 

Mortgage.— COOTE'S  (R.  H. )  Treatise  on 
the  Law  of  Mortgage.  Fifth  Edition.  By 
W.  WYLLYS  MACKESON,  Esq.,  Q.C.,  and 
H.  ARTHUR  SMITH.  Barrister-at-Law. 
2  vols.  Royal  Svo.  Price  3/.  cloth.  1884. 

Municipal  Corporations.—  The  Muni- 
cipal Corporations  Act.  1882,  and  the  Gene- 
ral Rules  made  in  pursuance  thereof.  By 
THOMAS  GEARY,  Barrister-at-Law.  8th 
Edition.  Price  IF.  18s.  cloth.  1884. 

Nisi  Prius.— ROSCOE'R  (H.)  Digest  of  the 
Law  of  Nisi  Prius  Evidence.  16th  Edition. 
By  M.  POWELL,  Barrister-at-Law.  2  vols. 
8vo.  Price  21.  10*.  1891. 

Parish  Law.— STEEII'S  Parish  Law. 
5th  Edit.  By  W.  H.  MACNAMARA,  Bar- 
rister-at-Law. Price  18*.  1S87. 


3,    CHA 


.NpdlY 


T,  t 


UC  SOUTHERN  REGIONAL  LIBRARY  FACILITY 

..I. 


nershig). — A  Treatisexm  the  Law  of 
artnershiX  "With  a  ^Supplement  con- 
iningthe  ^artnershij^ct,  1890.  By  THE 
MJHT  HoxlSiR  NATHANIEL  LINDLEY, 
nt.,  one  ofYhe  Lords  Justices  of  Her 
Majesty's  Cowt  of  Appeal.  Assisted  by 
W.  C.  GULL,  *.A.,  and  W.  B.  LINDLEY, 
M.A.,  Barristers\at-Law.  Fifth  Edition. 
In  1  vol.  KoyalVo.  2/.  2s.  cl.  1891. 
Patents. — GOODEVE'S  (T.M.)  Abstract  of 
.Reported  Cases  relating  to  Letters- Patent 
for  Inventions.  Vol.1.  Roy.  8vo.  Price  30*. 
Vol.  2.  By  R.  GRiFFiN,"in  continuation, 
bringing  cases  from  1883-1886.  25*.  1887. 
Patent  Practice  before  the  Comptroller  and 
the  Law  Officers,  with  an  Abstract  of  Re- 
ported Cases.  By  T.M.  GOODBYE.  4*.  1889. 
The  Law  and  Practice  relating  to  Letters- 
Patent  for  Inventions,  with  Examples  of 
Specifications  and  a  few  Precedents  for  the 
Transfer  of  Interest  in  Letters-Patent. 
Second  Edition.  By  T.  TERRELL.  Royal 
8vo.  Price  20*.  cloth.  1889. 

French  Law  of  Patents,  Trade  Marks,  Mer- 
chandise Marks,  Patterns,  Designs,  Wrap- 
pers, Prospectuses,  Exhibition  Rewards, 
Colonies,  Algeria,  Tunis.  The  Industrial 
Property  Convention,  1883,  and  British 
Inventions  and  Designs  at  French  Exhibi- 
tions. By  THOMAS  BAUCLAY,  LL.B.,  Bar- 
rister-at-Law, Kt.of  the  Legion  of  Honour. 
Crown  8vo.  Price  6s.  1889. 

Personal  Property. — Modem  Law  of 

Personal  Property.  By  L.  A.  GOODEVE. 
Royal  8vo.  2nd  Edition.  In  Preparation. 
WILLIAMS'  (JOSHUA)  Principles  of  the  Law 
of  Personal  Property,  intended  for  Stu- 
dents. 13th  Edit.  8vo.  21*.  1887. 

Principal   and    Assent.— A    Treatise 

upon  the  Law  of  Principal  and  Agent  in 
Contract  and  Tort.  By  W.  EVANS,  B.A. 
Oxon,  Barrister-at-Law.  2nd  Edit.  Royal 
8vo.  Price  30*.  cloth.  ,  1888. 

Probate. — A  Treatise  on  the  Principles 
and  Practice  of  the  Court  of  Probate  in  Con- 
tentious and  Non-Contentious  Business ; 
being  a  3rd  Edition  of  Browne  on  Probate. 
By  L.  D.  POWLES,  Barrister-at-Law,  and  T. 
W.  H.  OAKLFA-,  of  the  Probate  Registry, 
Somerset  House.  30*.  cloth.  1892. 

Railway  and  Canal  Cases.— NEVILLE. 

BROWNE  and  MACXAMARA'S  Collection  of 
Cases  decided  under  the  2nd  Sect,  of  the 
Railway  and  Canal  Traffic  Act,  1854,  and 
Reports  of  Cases  decided  by  the  Railway 
Commissioners  under  the  Regulation  o'f 
Railways  Act,  1872 ;  with  the  Statutes  and 
Notes.  Also  a  Digest  of  Cases  on  Railway 
and  Canal  Traffic.  7vols.  Ryl.  8vo.  III.  5*. 
A'ol.  8  in  preparation.  1874  to  1891. 

Railways. — HODGES'  (Sir  W.)  Law  of 
Railways,  Railway  Companies  and  Railway 
Investments^  with  Statutes,  Precedents, 
&c.  7th  Ed.  By  J.  M.  LELY,  Barrister- 
at-Law.  2  vols.  "Ry.  8vo.  21.  12*.  1889. 

Real  Property. — Principles  of  the  Law 
of  Real  Property.  Intended  us  a  First  Book 
for  the  Use  of  Students  in  Conveyancing. 
By  the  late  JOSHUA  WILLIAMS.  Esq. 
Tiie  17th  Edition  by  T.  C.  WILLIAMS, 
Barrister-at-Law.  Price  21*.  1892. 

An  Epitome  of  Real  Property  Law  for  the 
1'sr  of  Students.  By  W.  II.  Hastings 
Kelke,  Barrister-at-Law.  Price  6*.  1892. 
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L.  A.  GOODEVE,  Barrister-at-Law.  3rd 
Edition.  By  H.  W.  ELPHINSTONE,  Pro- 
fessor of  the  Law  of  Real  and  Personal 
Property  in  the  Inns  of  Court,  and  J.  W. 
CLARK,  Barrister-at-Law.  21*.  1891. 

Revised  Reports.—  Edited  by  Sir  F. 

POLLOCK,  Bart.  Vols.  1,2,  3,  4.  \l.  5*.  net 
each,  cloth.  II.  8*.  net  each,  half-brown 
calf.  Vol.  5  nearly  ready. 

Sale,  Cpntraet  of.—  BENJAMIN'S  (J.  P.) 

Treatise  on  the  Law  of  Sale  of  Personal 
Property,  with  reference  to  the  American 
Decisions  and  the  French  Code  and  Civil 
Law.  4th  Edit.  Royal  8vo.  35*.  1888. 

Commentaries  on  the  Law  of  Sales  and 
Collateral  Subjects.  By  Jeremiah  Travis, 
Esq.,  Recently  Judge  of  the  High  Court 
of  Justice  of  the  Canadian  North-  West 
Territories.  2  vols.  Royal  8vo.  Price 
21.  12*.  6d.  cloth.  1892. 

Searches.—  ELPHIXSTONE  and  CLAKK 
on  Searches.  Containing  a  Concise  Treatise' 
on  the  Law  of  Judgments,  Crown  Debts, 
Executions.  By  H.  W.  ELPHINSTOXE, 
M.A.,  and  J.  W.  CLAHK,  M.A.,  Barristers- 
at-Law.  8vo.  Price  10*.  fid.  cloth.  1889. 

SUPPLEMENT  TO  ABOVK.     1*.  6d.         1889. 

Settled   Land  Acts.—  The  Law  and 

Practice  under  the  Settled  Land  Acts, 
1882  to  1890.  With  the  Statutes,  and  the 
Rules  and  Forms  issued  under  the  Settled 
Land  Act,  1882.  By  AUBREY  ST.  JOHN 
CLERKE,  B.A.,  of  the  "Middle  Temple,  Bar- 
rister-at-Law. 2nd  Ed.  8vo.  9*.  cloth.  1891. 

Sheriff.  —  ATKINSON'S  (Serjeant  G.) 
Treatise  on  the  Offices  of  Sheriff,  Under- 
SherifT,  Bailiff,  &c.  The  6th  Edit.  By  R.  E. 
MELSHEIMER,  Esq.  9*.  net.  1878. 

Statutes.—  CHITTY'S  Statutes  of  Prac- 
tical Utility.  4th  Edit.  By  J.  M.  LELY, 
Barrister-at-Law.  6  vols.  Royal  8vo 
1880.  Price  6/.  6*.  net. 
The  Interpretation  of  Statutes.  Bv  Sir 
PETEK  BENSON  MAXWELL.  2nd  "Edit. 
8vo.  Price  II.  Is.  cloth.  1883 

Stock  Exchange.—  MELSHEIMEU  (R. 
E.)  and  GARDNER  (S.)  The  Law  and 
Customs,  with  an  Appendix  containing  the 
Official  Rules  and  Regulations.  3rd  Ed. 
Price  7*.  6d.  1890. 

TortS.—  The  Law  of  Torts,  byJ.  F.  CLERK 
and  W.  H.  B.  LINDSELL,  Barristers  -  at- 
Law.  Royal  Svo.  25*.  1889. 

Trusts.  —  LEWIN'S  (T.)  Law  of  Trusts. 
A  Prac-tii-al  Treatise  on  the  Law  of  Trusts 
9th  Edit.  By  C.  M.  DALE,  Esq.  Roval 
Svo.  42*.  1891. 

The  Trust  Investment  Act,  1890.  The  Law 
Relating  to  the  Investment  of  Tru<t 
Money.  By  J.S.  VAIZEY.  Price  9*.  1890. 

Waters.  —  COUI.SON  and  FORBES'  Law  of. 
Sea,  Tidal,  and  Inland.     Price  28*.     1880. 

Wills.—  JAKMAN'S  (T.)  Treatise  on  Wills. 
Fourth  Edition.  By  S.  VINCENT.  2  vols. 
Royal  Svo.  31.  10*.  cloth.  1881. 

HAYES  (W.)  and  JARMAN'S  (T.)  Concise 
Form  of  Wills  ;  with  Practical  Notes.  9th 
Edit.  Bv  J.  W.  DUN-NING.  Svo.  Price 
II.  5*.  cloth.  1SS3 


